
TOPICS OF INTEREST  

Bench Guide For Adjudicating  
Domestic Violence Cases  

   The Washington Supreme Court Gender and Justice 
Commission has released an extensively updated Do-
mestic Violence Manual for use by Washington judi-
cial officers presiding over domestic violence cases. 
More than two dozen state and tribal court judicial 
officers, attorneys, professors of law, experts, and stu-
dent researchers contributed to the update, which was 
funded through a federal grant program.    

The 2016 Domestic Violence Manual comprises 13 
chapters with 11 appendices.   It can be found at:  

http://www.courts.wa.gov/content/manuals/

domViol/Complete%20Manual%202015.pdf 
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Rachelle Black (petitioner) [Attorneys: Amanda Beane/

Kelly Moser/ Julie Wilson-Mcnerney / David J. Ward]  

v. Charles Black (respondent) [Attorneys:  Kenneth 

Wendell Masters / Shelby R. Frost Lemmel]  

 

Issues:  

  

Divorce— Child Custody—Factors—Sexual Orien-
tation of Parent—Religion of Parent—Best Inter-
ests of Child—Stability 

   Whether in this marriage dissolution proceeding 
filed by the wife after informing the husband that she 
is a lesbian, the trial court abused its discretion in des-
ignating the husband as the primary residential parent 
of the parties’ children based in part on the testimony 

NOVEMBER 2016—JANUARY 2017   VOLUME 35, NOS.  4-6 

WASHINGTON FAMILY LAW REPORTER 

 

 

 

Juarez v. Juarez 3 

Marriage of 
Kirkendoll 

7 

Marriage of 
Brown 

8 

Thompson v. Holt 11 

Marriage of Clark 14 

Marriage of 
Maulen & 
Pimentel 

15 

Shanghai        
Commercial Bank 
v. Chang 

18 

Marriage of   
Hoffman 

20 

Marriage of       
Underwood 

22 

Marriage of      
Morelli 

24 

Estate of  Collister 26 

Marriage of  Cook 30 

Marriage of    
Templin &        
Klavano 

30 

Roake v. Delman 36 

DOMESTIC  
VIOLENCE  

PARENTING 

PROPERTY 

TOPICS                        CASE                    PAGE 

SEXUAL       
ASSAULT 
PROTECTION 
ORDER 

IN THIS ISSUE 

(continued on page 2) 

http://www.courts.wa.gov/newsinfo/?fa=newsinfo.pressdetail&newsid=7439
http://www.courts.wa.gov/newsinfo/?fa=newsinfo.pressdetail&newsid=7439
http://www.courts.wa.gov/content/petitions/92994-7%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/content/petitions/92994-7%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/content/petitions/92994-7%20Petition%20for%20Review.pdf


PAGE 2 WASHINGTON FAMILY LAW REPORTER 

For Your Information: 

This publication is  designed to provide general infor-
mation prepared by professionals in regard to the 
subject matter covered.  It is sold with the under-
standing that the publisher is not engaged in rendering 
legal, accounting or other professional services.  Alt-
hough prepared by professionals, this publication 
should not be utilized as a substitute for   professional 
service in specific situations.  If legal advice or other 
expert assistance is required, the service of a profes-
sional should be sought.      Attorneys and other pro-
fessionals using the publication in dealing with specific 
legal matters should also research original sources of 
authority. 

FROM THE PUBLISHER 

   Trial skills are important for a family law attorney. So also is the ability 
to close a deal outside of the courtroom.  Quoting a brochure from an 
October 2016 California family law conference, “Full trials are becoming 
increasingly rare in family law.”   Statistics from the Washington Adminis-
trative Office of the Courts bear out that claim.  Of the 26,156 domestic 
cases filed between January-August 2016 (4% child custody, 30%      
divorce with children, 39% divorce without children, 4% legal separa-
tion and 0.3% committed intimate relationship), 24,161 or 97% were 
resolved without a trial.   The conference brochure goes on to state, 
“Good negotiation skills are now absolutely mandatory for family law practition-
ers and clients are demanding alternatives to expensive protracted court battles.” 

Christopher J. Fox 

of the children’s therapist that it would be diffi-
cult for the children to reconcile their religious 
upbringing with the changes occurring within 
their family and that the children currently 
needed stability. 
 

Divorce—Maintenance—Need of Recipient—
Ability to Pay 

 

   Whether in this marriage dissolution proceed-
ing the trial court abused its discretion in deny-
ing the wife’s request for spousal maintenance 
where she had stayed at home with the children 
throughout the marriage, did not have an inde-
pendent source of income at the time of trial, 
and was in need of maintenance but the husband 
lacked the ability to pay. 

  
Divorce—Parenting Plan—Sole Decision-
Making Rights—Educational Instruction—
Freedom of Religion 

 

   Whether in this marriage dissolution proceed-
ing the trial court abused its discretion and vio-
lated the wife’s constitutional right to the free 
exercise of religion when it allocated to the hus-
band sole decision-making authority over the 
education of the parties’ children where the hus-
band wanted to maintain the children’s enroll-
ment in the private schools of a religion that dis-
approved of the wife’s sexual orientation and 
the wife wanted the children to attend public 
schools.  

 

International Recovery of Child Support 
and Other Forms of Family Maintenance 
 

   On August 26, 2016 President Obama signed the 
instrument of ratification.   A corresponding press 
release stated this will “mean that more children re-
siding in the United States will receive the financial 
support they need from their parents, whether their 
parents reside in the United States or in a foreign 
country party to the Convention.”  According to 
Marilyn Stowe, UK Family Law Attorney, “The 
United States becomes now eighth signatory, after 
the European Union, Albania, Norway, Bosnia-
Herzegovina, Ukraine, Turkey, and Montenegro.   
President Obama’s decision is likely to attract a rush 
of new signatory nations to the Convention, which 
has struggled to attract widespread support since it 
was initially drafted in 1997.”  

 

 

Fast Track For Contested Custody Cases?    

   Not in Washington state.    But New Jersey is con-
sidering it: 

NJ SR 57-2016.   “Amending the Rules to re-
quire immediate referral of cases (to media-
tion) in which there is a genuine and substan-
tial custody or parenting issue would expedite 
such a matter, and therefore benefit any child 
who is at the center of such a dispute by re-
ducing their exposure to the adversarial pro-
cess.” 
 

 

Topics of Interest (continued from page 1) 
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DOMESTIC VIOLENCE 
 
Short Term DVPO Not Permitted 
Juarez v. Juarez 
__Wn. App. __ (Div. III, 9/08/16) 
 
Judge signing: Honorable Blaine G. Gibson, Yakima County Superi-
or Court.  Attorney for Appellant:  Mary E. Welch, Bellingham.  
Attorney for Respondent: Abdon Chavez Juarez II, Pro Se. Amicus 
Curiae on behalf of YWCA Spokane County, Tacoma-Pierce County 
Bar Assoc. Volunteer Legal Services Program, Domestic Violence 
Services of Benton/Franklin Counties, Snohomish County Legal 
Services:  Charles E. Watts, Bellevue. 
 

   Petitioner sought a permanent domestic violence pro-
tection order against her husband, but the judge only 
issued it for 65 days to maintain the "status quo until 
[the parties] can get into court for a hearing on the di-
vorce." The trial court noted that "the divorce court 
[had] much-much more latitude ... in terms of what they 
can do ... to solve the overall problem."   The appellate 
court framed the issue as whether “a trial court may en-
ter a short-term domestic violence protection order in 
deference to other judicial proceedings in expectation 
that a longer order will be entered in another proceed-
ing?”  The answer, with a dissenting opinion, was in the 
negative. 
 

“Facts on Appeal  
 
Our dissenting brother writes as if the trial court en-
tered no findings of fact. Our brother then impliedly 
criticizes us for relying on facts alleged by Anna 
Juarez in her petition for an order of domestic vio-
lence protection. Nevertheless, Anna signed the peti-
tion under oath and penalty of perjury. The petition 
functioned as a declaration. Anna repeated some of 
the testimony at the hearing. Although Abdon Juarez, 
at the hearing, denied the facts to which Anna swore 
in her petition, he filed no countervailing declaration. 
The trial court never commented that it did not be-
lieve Anna Juarez. After conducting a hearing, the 
trial court entered a finding that Abdon committed 
domestic violence.  
 
Our dissenting brother questions the finding of do-
mestic violence because the trial court conducted a 
short evidentiary hearing. Nevertheless, Abdon Jua-
rez, who was represented by counsel at the hearing, 
never requested that the court take additional testi-
mony. Abdon never requested an opportunity to 
cross-examine Anna Juarez.  

Duration of Domestic Violence Prevention Order  
 
Anna Juarez appeals the trial court's denial of a pro-
tection order longer than sixty-five days. The appeal 
requires a review of the language and purpose of the 
Domestic Violence Prevention Act.  
 
The Domestic Violence Prevention Act, chapter 
26.50 RCW, creates "an action known as a petition 
for an order for protection in cases of domestic vio-
lence." RCW 26.50.030. The operative section of the 
act, RCW 26.50.020(l)(a), provides:  
 
Any person may seek relief under this chapter by 
filing a petition with a court alleging that the person 
has been the victim of domestic violence committed 
by the respondent. The person may petition for relief 
on behalf of himself or herself and on behalf of mi-
nor family or household members.  
 
Thus, Anna Juarez could file her petition for protec-
tion on behalf of herself and her children. The act 
covers domestic violence between family or house-
hold members:  
 
"Domestic violence" means: (a) Physical harm, bodi-
ly injury, assault, or the infliction of fear of imminent 
physical harm, bodily injury or assault, between fam-
ily or household members; (b) sexual assault of one 
family or household member by another; or ( c) 
stalking as defined in RCW 9A.46. l l of one family 
or household member by another family or house-
hold member.  
 
RCW 26.50.010(1).  
 
RCW 26.50.060 authorizes the trial court, after no-
tice and a hearing, to issue a protection order. Hecker 
v. Cortinas, 110 Wn. App. 865, 869, 43 P.3d 50 
(2002). RCW 26.50.060(2) dictates the possible du-
ration for the domestic violence protection order.  
 
The statute reads, in relevant part:  
 

(2) If a protection order restrains the respondent 
from contacting the respondent's minor children 
the restraint shall be for a fixed period not to 
exceed one year. . . . With regard to other relief, 
if the petitioner has petitioned for relief on his 
or her own behalf or on behalf of the petition-
er's family or household members or minor 

(continued on page 4) 
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children, and the court finds that the respondent 
is likely to resume acts of domestic violence 
against the petitioner or the petitioner's family 
or household members or minor children when 
the order expires, the court may either grant 
relief for a fixed period or enter a permanent 
order of protection.  
 
If the petitioner has petitioned for relief on be-
half of the respondent's minor children, the 
court shall advise the petitioner that if the peti-
tioner wants to continue protection for a period 
beyond one year the petitioner may either peti-
tion for renewal pursuant to the provisions of 
this chapter or may seek relief pursuant to the 
provisions of chapter 26.09 or 26.26 RCW.  
 
(3) If the court grants an order for a fixed time 
period, the petitioner may apply for renewal of 
the order by filing a petition for renewal at any 
time within the three months before the order 
expires.  
 
(6) The court order shall specify the date the 
order expires if any.  

 
RCW 26.50.060 (emphasis added). Since the protec-
tion order favoring Anna Juarez also restrained 
Abdon Juarez from contacting his minor children, 
Anna could obtain an order lasting one year, with the 
opportunity to renew the order before its expiration.  
 
RCW 26.50.025(2), the relevant passage of the Do-
mestic Violence Prevention Act for purposes of this 
appeal, pronounces:  
 

If a party files an action under chapter 26.09, 
26.10, or 26.26 RCW, an order issued previous-
ly under this chapter between the same parties 
may be consolidated by the court under that 
action and cause number. Any order issued 
under this chapter after consolidation shall con-
tain the original cause number and the cause 
number of the action under chapter 26.09, 
26.10, or 26.26 RCW. Relief under this chapter 
shall not be denied or delayed on the grounds 
that the relief is available in another action.  

 
(Emphasis added.)  
 
The first sentence and second sentence of RCW 
26.50.025(2) references three other RCW chapters. 
Chapter 26.09 RCW concerns divorce proceedings, 
chapter 26.10 RCW involves child custody contests, 
and chapter 26.26 RCW concerns parentage disputes. 
RCW 26.50.025(2) ends with the declaration that 
"relief under [the Domestic Violence Prevention Act] 
shall not be denied or delayed on the grounds that the 
relief is available in another action." RCW 26.50.025

(2).  
 
One may argue that the trial court did not deny or 
delay any relief to Anna Juarez since Anna received 
an immediate remedy. She argues otherwise in that 
she wanted lengthier relief. RCW 26.50.025(2) does 
not expressly preclude the trial court from shortening 
the period of protection. Nevertheless, the tenor of 
RCW 26.50.025(2) directs the trial court to reject 
other available proceedings and remedies as an influ-
ence on the remedy granted in a Domestic Violence 
Prevention Act petition. Therefore, we hold that 
denying lengthy protection, because of the availabil-
ity of other relief or the pendency of another court 
proceeding, runs contrary to RCW 26.50.025(2). 
Anna Juarez was denied the relief she sought and to 
which the statute declares she may be entitled. By 
not allowing the full one-year protection order, the 
trial court in essence denied partial relief. The trial 
court delayed the full relief requested by Anna.  
 
This appeal asks us to construe RCW 26.50.025(2). 
The purpose of statutory interpretation is to effectu-
ate the legislature's intent. Hubbard v. Dep 't of La-
bor & Indus., 140 Wn.2d 35, 43, 992 P.2d 1002 
(2000). When determining the applicability of a stat-
ute, as in passing on the meaning of any legislative 
enactment, we look, in part, to the policy behind it. 
In the Matter of the Estate of Hastings, 88 Wn.2d 
788, 793, 567 P.2d 200 (1977). The policy behind 
the Domestic Violence Prevention Act bolsters a 
conclusion that limiting the duration of the protection 
order in deference to a separate marital dissolution 
proceeding contradicts RCW 26.50.025(2).  
 
In 1984, the legislature enacted the Domestic Vio-
lence Prevention Act, chapter 26.50 RCW, to provide 
domestic violence victims with the ability to obtain a 
civil protection order against their abusers. RCW 
26.50.030. The legislature recognized protection 
orders as "a valuable tool to increase safety for vic-
tims and to hold batterers accountable." LAWS OF 
1992, ch. 111, § 1. The legislature found that 
"domestic violence costs millions of dollars each 
year in the state of Washington for health care, ab-
sence from work, services to children, and more. The 
crisis is growing." LAWS OF 1992, ch. 111, § 1. 
"Domestic violence must be addressed more widely 
and more effectively in our state." LAWS OF 1992, 
ch. 111, § 1. Since 1984, the legislature has amended 
the Domestic Violence Prevention Act several times 
to improve the protection order process "so that vic-
tims have ... easy, quick, and effective access to the 
court system." LAWS OF 1992, ch. 111, § 1. 
Through its actions "the legislature has sought to 
further [prevent domestic violence] by taking clear, 
concrete actions to encourage domestic violence vic-
tims to end abuse, leave their abusers, protect their 

Cases In Brief (continued from page 3) 
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children, and cooperate with law enforcement and 
prosecution efforts to hold the abuser accountable." 
Danny v. Laidlaw Transit Servs., 165 Wn.2d 200, 
213, 193 P.3d 128 (2008).  
 
Short-term protection orders in deference to other 
judicial proceedings require a victim of domestic 
violence to come to court multiple times to face her 
or his abuser. Prolonged court proceedings increase 
the risk of danger to a victim of domestic violence. 
Studies show an increased risk of homicide during 
extended divorce and child custody proceedings. 
Joan Zorza, Recognizing and Protecting the Privacy 
and Confidentiality Needs of Battered Women, 29 
FAM. L.Q. 273, 290 (1995). Custody fights are 
"notoriously volatile." Pike v. Maguire, 47 Mass. 
App. Ct. 929, 716 N.E. 2d 686, 688 (1999). In-
creased contact with an abuser may increase the risk 
of harm to the victim. Champagne v. Champagne, 
429 Mass. 324, 708 N.E.2d 100, 102 n.2 (1999). 
Thus, short-term relief does not fulfill the legislative 
intent of Washington's Domestic Violence Preven-
tion Act to afford victims of domestic violence with 
a valuable instrument to increase safety for victims.  
 
At least one other court has interpreted similar provi-
sions of its state's domestic violence laws in a man-
ner similar to our holding. Parker v. Parker, No. C-
130658, 2014-0hio-5516, 2014 WL 7177914 (Ct. 
App. Dec. 17, 2014) (unpublished). In Parker, Cheri-
lyn Parker requested a five-year protection order 
from contact by her husband. The trial court, howev-
er, only entered a one-year order because Parker ear-
lier instituted divorce proceedings. An Ohio domes-
tic violence protection statute read that "[t]he reme-
dies and procedures provided in this section are in 
addition to, and not in lieu of, any other available 
civil or criminal remedies," including divorce pro-
ceedings. OHIO REV. CODE ANN.§ 3113.3 l(G). 
According to the appeals court, Parker should not 
have been denied a civil protection order of sufficient 
duration simply because she had concurrently sought 
other legal remedies to remove herself from the dan-
ger of domestic violence. The trial court's shortening 
of relief was an abuse of discretion since the decision 
was not based on sound legal reasoning.  
 
Parker v. Parker is an unpublished case from the 
Ohio Court of Appeals. Washington GR 14.l(b) per-
mits a citation to an unpublished decision from other 
jurisdictions if the decision can be cited to as authori-
ty in that jurisdiction. In Ohio, all appellate opinions 
issued after May 1, 2002 may be cited as legal au-
thority and weighted as deemed appropriate without 
regard to whether the opinion was published. OHIO 
REP. OP. R. 3.4 ("Use of Opinions").  
 
The trial court holds discretion when entertaining 
petitions for domestic violence protection orders. 

Hecker v. Cortinas, 110 Wn. App. at 869 (2002). 
We will not disturb such an exercise of discretion on 
appeal absent a clear showing of abuse. Hecker v. 
Cortinas, 110 Wn. App. at 869. An abuse of dis-
cretion is found when a trial judge's decision is exer-
cised on untenable grounds or for untenable reasons. 
State v. Powell, 126 Wn.2d 244,258, 893 P.2d 615 
(1995); Wilson v. Horsley, 137 Wn.2d 500, 505, 
974 P.2d 316 (1999). A trial court abuses its direc-
tion if its decision was reached by applying the 
wrong legal standard. State v. Rafay, 167 Wn.2d 
644, 655, 222 P.3d 86 (2009).  
 
The trial court need not have granted Anna Juarez a 
one-year protection order if tenable grounds support-
ed the refusal. Nevertheless, the trial court denied 
Anna Juarez's request for a one-year domestic vio-
lence protection order in order to maintain the status 
quo until the parties could conduct a hearing in the 
marital dissolution proceeding. This decision contra-
dicted the language of RCW 26.50.025(2). There-
fore, we hold that the trial court abused its discretion. 
The issuance of the short-term order exposed Anna 
to the potential for additional violence because she 
needed to return to court to repeatedly confront her 
abuser.  
 
Our dissenting brother expresses concern that our 
ruling will make victims of domestic violence less 
safe because experienced jurists lack prescience to 
know which party is truthful. He believes that, when 
faced with uncertain claims of domestic violence, 
trial courts would rather enter immediate, but lim-
ited, relief. He characterizes most domestic violence 
protection order petitions as uncertain claims. He 
predicts that, with our ruling, most trial courts will 
now deny any relief.  
 
Our dissenting brother does not identify what he con-
siders to be "uncertain claims." If he means, by 
"uncertain claims," a claim that the petitioner fails to 
prove at the hearing by a preponderance of the evi-
dence, the trial court should deny relief anyway. If 
our brother means, by "uncertain claims," claims that 
the petitioner proves by a preponderance of evidence 
but fails to remove all doubt as to the claim's validi-
ty, nothing in the Domestic Violence Prevention Act 
empowers the trial court to shorten the duration of 
the relief because of some reasonable doubt.  
 
Our brother's prediction of dire results depreciates 
the abilities and wisdom of Washington trial judges. 
We recognize the difficulty of a trial judge discern-
ing the truth at a show cause hearing. Nevertheless, 
the law compels a judge to perform her or his best 
and to issue a ruling as to whether domestic violence 
occurred and protection is needed. Although we rec-
ognize our trial judges as being overworked with 
crowded dockets, we trust our judges to take the time 
and conduct a hearing sufficient to arrive at the truth. 

Cases In Brief (continued from page 4) 
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We believe our trial judges normally possess the 
ability to find the truth.  
 
An underlying assumption of the dissenting opinion 
may be that the trial court, during a martial dissolu-
tion suit, may be able to better arrive at the truth than 
the trial court during a Domestic Violence Preven-
tion Act hearing. We may agree that the trial court, 
during a marriage dissolution hearing, may be able to 
fashion more comprehensive relief. Nevertheless, we 
disagree that the trial court may more ably arrive at 
the truth in a marital dissolution hearing than a do-
mestic violence protection order hearing. The martial 
dissolution docket is as crowded as a domestic vio-
lence protection order docket. Our dissenting brother 
also fails to note that, if trial courts possess the predi-
lection of granting immediate, but short-term relief in 
uncertain cases, the trial court is as likely to do so 
during the marital dissolution docket as during the 
domestic violence docket.  
 
CONCLUSION  
 
We reverse the trial court's ruling denying Anna Jua-
rez a longer term domestic violence protection order. 
We remand the case for further proceedings con-
sistent with this opinion.  
 
LAWRENCE-BERREY, J. (dissenting)-The issue is 
whether the trial court abused its discretion when it 
limited the domestic violence protection order to 65 
days, a time shortly beyond when the parties could 
fully argue the issues in the dissolution proceeding. 
Because there was no abuse of discretion, I dissent. 
The trial court has discretion when entertaining peti-
tions for domestic violence protection orders. Hecker 
v. Cortinas, 110 Wn. App. 865, 869, 43 P.3d 50 
(2002). We will not disturb such an exercise of dis-
cretion absent a clear showing of abuse. Id. Discre-
tion is abused only when no reasonable person would 
have decided the issue as the trial court did. State v. 
Rice, 110 Wn.2d 577, 600, 757 P.2d 889 (1988). 
The majority sets forth its facts as if the trial court 
made explicit findings of fact. It did not. It signed the 
order of protection that contained a preprinted boiler-
plate finding that Abdon Juarez committed domestic 
violence and is a threat to Anna Juarez. The majority 
infers that the preprinted boilerplate finding suffi-
ciently establishes that the trial court believed Ms. 
Juarez and disbelieved Mr. Juarez. The majority's 
position would be persuasive but for the fact that the 
trial court did not conduct an evidentiary hearing 
and, thus, had no basis to believe one party over the 
other. Instead of an actual evidentiary hearing, each 
party spoke only a few sentences, addressing the 
allegations in the most perfunctory manner. Then 
Mr. Juarez's attorney spoke. Mr. Juarez's attorney 
suggested that the petition should be denied, and that 
a judicial officer determine the appropriateness of 

protective orders and residential placement in ap-
proximately two months when temporary orders in 
the dissolution action could be fully considered. The 
trial court did not agree to this. Instead, the trial 
court's solution was to grant a short-term protective 
order until the matter could be fully heard in the dis-
solution proceeding. This solution left Ms. Juarez 
fully protected. Ms. Juarez did not object to this solu-
tion.  
 
The trial court likely thought each party was satisfied 
with this solution. This would explain why it did not 
request the parties to address the specific allegations, 
allow the parties to cross-examine each other, or 
state its findings. It was not until Ms. Juarez moved 
for reconsideration that the trial court learned that 
she was dissatisfied with its solution.  
 
But the majority has the benefit of hindsight and uses 
this benefit in its opinion. The majority notes that the 
temporary orders never were argued in the dissolu-
tion action. This fact was never brought to the trial 
court's attention. It is, therefore, improper for us to 
consider it on appeal. Dioxin/Organochlorine Ctr. v. 
Dep 't of Ecology, 119 Wn.2d 761, 771, 837 P.2d 
1007 (1992).  
 
But rather than remand so the trial court can conduct 
an actual evidentiary hearing, consider the new evi-
dence, state its findings, and possibly enter a one-
year protection order, the majority announces a new 
rule: "[T]he tenor of RCW 26.50.025(2) directs the 
trial court to reject other available proceedings and 
remedies as an influence on the remedy granted in a 
Domestic Violence Prevention Act petition." Majori-
ty at 8. This rule ignores the plain and unambiguous 
language of the statute.  
 
RCW 26.50.025(2) provides in relevant part: "Relief 
under this chapter shall not be denied or delayed on 
the grounds that the relief is available in another ac-
tion."  (Emphasis added.) This language is plain and 
unambiguous. Here, the trial court did not deny or 
delay relief. Instead, it ordered immediate relief.  The 
majority's new rule goes beyond the statute. If the 
legislature intended the statute to mean what the ma-
jority says, it would have said so. But the legislature 
did not. Nor does the statute. There is no textual sup-
port for the majority's new rule.  
 
I am concerned the majority's new rule will make 
victims of domestic violence less safe. Most domes-
tic violence occurs in private, with proof limited to 
the testimonies of the parties. Even experienced ju-
rists lack prescience to know which party is being 
truthful and which is not. When faced with uncertain 
claims of domestic violence-and most claims that 
lack at least one nonparty witness are uncertain-trial 
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courts would rather enter immediate but limited re-
lief. Now, faced with the choice of entering long-
term relief in uncertain cases or denying relief, trial 
courts will probably deny relief. If so, the majority's 
new rule actually endangers victims of domestic vio-
lence. [FN 1: Mr. Juarez did not participate in this 
appeal. We do not have the benefit of factual and 
legal counterarguments. In such a situation, appel-
late courts are more prone to err. For this reason, 
we should not be issuing a published opinion an-
nouncing a new rule of law.] 
 
In conclusion, RCW 26.50.025(2) is plain and unam-
biguous. It says what it says: "Relief under this chap-
ter shall not be denied or delayed on the grounds that 
the relief is available in another action." RCW 
26.50.025(2) (emphasis added). I would not interpret 
plain language as meaning anything other than what 
it says. Here, the trial court did not deny or delay Ms. 
Juarez relief. It provided Ms. Juarez immediate re-
lief. When applying the plain language of the statute, 
it is evident that the trial court neither violated RCW 
26.50.025(2) nor abused its wide discretion. I would 
affirm the trial court.”  

 

PARENTING 
 
In Camera Interview of Child 
Marriage of Kirkendoll 
__Wn. App. __ (Div. II, 10/4/16, Unpublished) 

Judge signing:  Honorable H. Christopher Wickham, Thurston 
County Superior Court.   Attorney for Appellant:   Randolph Lee 
Finney, Olympia.  Attorney for Respondent:  William Burwell Pope, 
Olympia; Sidney Charlotte Tribe, Seattle.  

   The trial judge interviewed the parties’ 14-year old 
daughter in camera without counsel or the parties before 
entering a final parenting plan that designated the moth-
er as the primary residential parent and “ordered visita-
tion with her father every other Sunday.”   The plan left 
additional residential time open to agreement between 
the parents.   The following analysis focuses on the fa-
ther’s appeal of the parenting plan.    

 

“I.  PARENTING PLAN—RESIDENTIAL PLACE-
MENT  

Kirkendoll argues that the trial court abused its dis-
cretion when it ordered only one day of visitation 
every two weeks.  He contends that the parenting 
plan was “restrictive by any definition.”  Br. of Ap-
pellant at 17.  We disagree that the trial court abused 
its discretion.     

A. LEGAL PRINCIPLES  

Generally, we review a trial court’s decisions about 
parenting plan provisions for an abuse of discretion.  
In re Custody of Halls, 126 Wn. App. 599, 606, 
109 P.3d 15 (2005).  A trial court abuses its discre-
tion if the decision rests on unreasonable or untena-
ble grounds.  Halls, 126 Wn. App. at 606.  We are 
reluctant to disturb child placement dispositions be-
cause it is the trial court that hears evidence and ob-
serves witnesses.  In re Parenting & Support of C.T., 
193 Wn. App. 427, 442, 378 P.3d 183 (2016).  Deci-
sions regarding residential provisions must be made 
in the best interest of the child after considering the 
factors set forth in RCW 26.09.187(3).  In re Parent-
age of J.H., 112 Wn. App. 486, 492-93, 49 P.3d 154 
(2002).  

B.  RESIDENTIAL TIME—LIMITATIONS  

Before the trial court enters a final parenting plan, 
RCW 26.09.187(3)(a) requires it to consider several 
factors for residential placements.  RCW 26.09.187
(3)(a) also states that “[t]he child’s residential sched-
ule shall be consistent with RCW 26.09.191.”  And 
RCW 26.09.191(2)(a) provides, in relevant part, that 
a parent’s residential time with the child shall be 
limited if it is found that the parent has engaged in 
certain harmful or criminal conduct.  

Here, Kirkendoll asserts that the trial court’s decision 
to order visitation only on alternative Sundays was 
an abuse of its discretion because there was no evi-
dence or findings of any potential harm to K.K. un-
der RCW 26.09.191.  Kirkendoll notes that the trial 
court found that RCW 26.09.191 did not apply, yet it 
decided to limit the amount of visitation despite that 
determination.  Kirkendoll, however, appears to have 
misinterpreted the relevant statutes.  

In addition to setting forth the factors that the trial 
court must consider before it enters a parenting plan, 
RCW 26.09.187(3)(b) also provides that trial courts 
“may order that a child frequently alternate his or her 
residence between the households of the parents for 
brief and substantially equal intervals of time if such 
provision is in the best interests of the child” where 
the limitations of RCW 26.09.191 are not disposi-
tive.  (Emphasis added.)  Although RCW 26.09.191 
requires a trial court to limit residential time if it 
makes certain findings, there is no similar authority 
that precludes a trial court from entering a parenting 
plan that provides for arguably restrictive residential 
time for a nonprimary parent if such a provision is in 
the child’s best interest.    

The aim of the trial court’s in camera conversation 
with K.K. was to determine what kind of residential 
arrangement was in her best interest.  The trial court 
learned about K.K.’s preferences and concerns re-
garding visitation with her father.  The trial court 
stated specifically that it had reread RCW 26.09.187 
and that it was familiar with the factors that it was 
required to consider. [FN 2:  In re Marriage of Wat-
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son, 132 Wn. App. 222, 130 P.3d 915 (2006), and In 
re Marriage of Katare, 125 Wn. App. 813, 105 P.3d 
44 (2004), on which Kirkendoll relies, are distin-
guishable and therefore unpersuasive.] 

Kirkendoll characterizes the visitation ordered as a 
restriction, but in actuality the parenting plan pro-
vides for only a mandatory minimum amount of vis-
itation.  It specifically states that Kirkendoll and 
K.K. are free to agree to any additional residential 
time so long as Peterson is provided the appropriate 
advance notice.  The trial court imposed this arrange-
ment only after speaking at length with K.K. with her 
best interest in mind.  The trial court recognized that 
it was important for a 14-year-old like K.K. to have 
some ability to make her own choices.    

We hold that the trial court properly considered the 
guiding factors under RCW 26.09.187(3) in estab-
lishing the parenting plan.  It was not required to 
make express findings under RCW 26.09.191 be-
cause that statute does not apply where there are no 
allegations of harmful or criminal behavior directed 
at the child.  Accordingly, we hold that the trial court 
did not abuse its discretion because its residential 
schedule was not based on unreasonable or untenable 
grounds.  

C.  CONSIDERATION OF THE CHILD’S WISHES  

Kirkendoll next argues that the trial court erred be-
cause it allowed K.K.’s wishes to control the residen-
tial schedule.  We disagree that the trial court erred.   

The legislature provided several factors to guide trial 
courts when determining appropriate parenting plan 
residential schedules.  RCW 26.09.187(3).  One fac-
tor that trial courts may consider is the “wishes of the 
parents and the wishes of a child who is sufficiently 
mature to express reasoned and independent prefer-
ences as to his or her residential schedule.”  RCW 
26.09.187(3)(a)(vi) (emphasis added).  And decisions 
regarding residential provisions in parenting plans 
are to be made in the best interest of the child after 
considering the factors contained in RCW 26.09.187
(3)(a).  J.H., 112 Wn. App. at 492-93.    

Here, the trial court held an in camera discussion 
with K.K. specifically to take her wishes under ad-
visement so that it could make an informed decision.  
K.K. was 14 years old at the time, and she proved to 
be intelligent and articulate during her conversation 
with the trial court.  She was able to understand the 
trial court’s questions, and she provided well-
reasoned responses in which she conveyed her 
thoughts, preferences, and concerns.    

Kirkendoll suggests that the trial court abused its 
discretion because it “completely ceded its authori-
ty  . . . to a 14-year-old child.”  Br. of Appellant at 
21.  But there is no indication in the record that the 
trial court did so.  Furthermore, the trial court was 

aware that the child’s wishes were only one factor it 
could consider under the circumstances. [FN 3:  
Kirkendoll also suggests that the trial court here had 
a duty to overcome K.K.’s “resistance” to visitation.  
Br. of Appellant at 21.  He cites an inapposite case 
as support that dealt with an order finding a parent 
in contempt when she interfered with the residential 
arrangement under the parenting plan in place.  See 
In re Marriage of Rideout, 150 Wn.2d 337, 77 P.3d 
1174 (2003).  Kirkendoll also makes an unfounded 
allegation that Peterson could have improperly influ-
enced K.K.’s wishes.]  Kirkendoll has not established 
that the trial court abused its discretion when it relied 
at least in part on a statutory factor that the legisla-
ture expressly instructed trial courts to consider be-
fore setting the residential schedule.  We find no 
error involving the trial court’s residential schedule.” 

 

Mother Appeals Split Custody Ruling 
Marriage of Brown 
__Wn. App. __ (Div. II, 9/20/16, Unpublished) 
 
Judge signing: Honorable Stephanie A. Arend, Pierce County Supe-
rior Court.  Attorney for Appellant: Jennifer Durcan Andrews, Taco-
ma.   Attorney for Respondent: Barbara H. McInvaille, Tacoma. 
 

   The trial court adopted the GAL’s recommendation in 
creating an equally shared residential parenting plan.    
The mother appealed, without success. 
  

“I.  STANDARD OF REVIEW  
  
We review a trial court’s final parenting plan for an 
abuse of discretion.  In re Marriage of Katare, 175 
Wn.2d 23, 35, 283 P.3d 546 (2012).  A trial court 
abuses its discretion when it makes a decision that 
“is manifestly unreasonable or based on untenable 
grounds or untenable reasons.”  Id.  “As an appellate 
court[,] we are reluctant to disturb a child custody 
disposition because of the trial court’s unique oppor-
tunity to personally observe the parties.”  In Re 
Marriage of Murray, 28 Wn. App. 187, 189, 622 
P.2d 1288 (1981).  
 
We treat the trial court’s findings of fact as verities 
as long as they are supported by substantial evidence.  
Katare, 175 Wn.2d at 35.  “Substantial evidence is 
that which is sufficient to persuade a fair-minded 
person of the truth of the matter asserted.”  Id.  We 
review the trial court's conclusions of law by deter-
mining whether the findings of fact support those 
conclusions.  In re Marriage of Fahey, 164 Wn. App. 
42, 55-56, 262 P.3d 128 (2011).  
 
II.  TRIAL COURT’S CONSIDERATION OF REL-
EVANT LAW  
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Sarah first argues that the trial court failed to analyze 
or did not give appropriate weight to the factors 
listed in RCW 26.09.187(3)(a) before adopting the 
GAL’s recommended 50/50 parenting plan.  We dis-
agree.   
 
A trial court has discretion to disregard or to adopt a 
GAL’s recommendation for a parenting plan.  See 
Fernando v. Nieswandt, 87 Wn. App. 103, 107, 
940 P.2d 1380 (1997).  Before adopting the GAL’s 
final parenting plan or crafting its own parenting 
plan, the trial court “shall consider” the enumerated 
factors in RCW 26.09.187(3)(a).  See also Jacobson 
v. Jacobson, 90 Wn. App. 738, 743-45, 954 P.2d 
297 (1998).  However, RCW 26.09.187(3)(a) does 
not require the trial court to specifically list each 
factor in its ruling or to make a tailored finding as to 
each factor.  In re Marriage of Shui & Rose, 132 Wn. 
App. 568, 591, 125 P.3d 180 (2005); see Jacobson, 
90 Wn. App. at 742-43, 745-46.  
 
Here, in summing up its ruling regarding custody, 
the trial court made clear that it considered all the 
RCW 26.09.187(3)(a) factors before adopting the 
GAL’s recommendation for split custody:  

 
I think that takes care of all the residential pro-
visions.  I tried in my preliminary comments to 
basically -- although I didn't articulate specifi-
cally the statutory factors for the adoption of 
residential provisions in the permanent parent-
ing plan, that is what I was trying to articulate 
was the strength of the relationships, past and 
future potential for parenting functions, rela-
tionships with siblings and all of that.  I was 
trying to do that without specifically referring 
to the statutory factors directly.  

  
Report of Proceedings (RP) (Jan. 15, 2015) at 15-16.  
The trial court was correct that it did not need to spe-
cifically list each factor in making its determination.  
The trial court’s comment above, coupled with an 
examination of the trial court’s oral ruling in its en-
tirety shows that it considered all the required factors 
in RCW 26.09.187(3)(a). 
   
Accordingly, Sarah’s claim that the trial court did not 
consider all the RCW 26.09.187(3)(a) factors fails.  
  
Sarah next argues that the GAL should have consid-
ered the RCW 26.09.187(3)(a) factors before making 
its custodial recommendation to the trial court.  
RCW 26.09.187(3)(a) reads “the court shall consider 
the following factors: . . .”  (Emphasis added.)  Thus, 
RCW 26.09.187(3)(a) requires the trial court, not the 
GAL, to consider the statutory factors.  Even if the 
GAL did not consider the factors before making its 
recommendation, the trial court did so in accordance 
with RCW 26.09.187(3)(a) before adopting the 

GAL’s recommendation.  
 
Finally, Sarah contends that the trial court did not 
consider RCW 26.09.002 in its ruling.  RCW 
26.09.002 states the policies generally underlying the 
Parenting Act of 1987, chapter 26.09 RCW.  Those 
policies, the overriding one of which is the best inter-
est of the child, are effectuated through the trial 
court’s application of RCW 26.09.187(3).  Compare 
RCW 26.09.187(3)(a) with RCW 26.09.002.  The 
trial court properly applied RCW 26.09.187(3)(a) in 
making its decision and stated: “I do believe that it is 
in the best interest of these girls . . . that I am going 
to adopt the [GAL]’s proposal of a 50/50 residential 
provision.”  RP (Jan. 15, 2015) at 15.  Therefore, the 
trial court’s application of RCW 26.09.187(3) 
demonstrates it considered the policies underlying 
RCW 26.09.002 before ordering the parenting plan.   
 
Accordingly, we hold that the trial court utilized and 
considered the pertinent law before adopting the 
GAL’s recommendation for Sarah and Will’s final 
parenting plan. [FN 3:  Sarah also contends that the 
trial court did not properly consider RCW 26.09.184.  
Sarah did not assign error to this claim nor did she 
articulate a specific argument pertaining to RCW 
26.09.184.  RAP 10.3(a)(6).  RCW 26.09.184 lists the 
provisions that a final parenting plan must contain, 
but does not list any additional factors that the trial 
court must consider before crafting a parenting plan.  
Without a particular challenge that the trial court 
failed to enter a required provision from RCW 
26.09.184, this claim necessarily fails.]  
 
II.  SUBSTANTIAL EVIDENCE   
  
Next, Sarah argues that there is not substantial evi-
dence in the record to support the trial court’s find-
ings, which, in turn, support the conclusion that an 
equally shared parenting arrangement was in the best 
interests of the children.  Specifically, she contends 
[FN 4:  Although Sarah generally challenges the 
findings under each factor in her briefing, her analy-
sis only pertains to the first and third factor.  Thus, 
we decline to address whether substantial evidence 
supports every factor because Sarah fails to support 
those challenges with appropriate authority or argu-
ment.  RAP 10.3(a)(6).] the trial court erred in its 
findings related to RCW 26.09.187(3)(a)(i) and (iii), 
which require a trial court to consider:   (i) The rela-
tive strength, nature, and stability of the child’s rela-
tionship with each parent;   . . . . (iii) Each parent’s 
past and potential for future performance of parent-
ing functions as defined in RCW 26.09.004(3), in-
cluding whether a parent has taken greater responsi-
bility for performing parenting functions relating to 
the daily needs of the child.  
  
Pertinent to factor one’s consideration of “[t]he rela-
tive strength, nature, and stability of the child's rela-
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tionship with each parent,” RCW 26.09.187(3)(a)(i), 
the trial court found that “each parent is very well 
bonded to the girls and they to them.”  RP (Jan. 15, 
2015) at 8.  Turning to the relevant evidence, the 
GAL reported that she visited Will’s residence and 
observed him with the children, concluding “[b]oth 
children appear to be bonded to Will, and he to 
them.”  Ex. 53 at 22.  Her testimony at trial corrobo-
rated these observations.  Furthermore, she testified 
that the couple’s daycare instructor had observed 
both parents’ interaction with the children and con-
cluded that the children were equally excited to see 
both parents.  The GAL’s report and testimony sup-
ply substantial evidence for the trial court’s finding 
related to RCW 26.09.187(3)(a)(i).    
 
Relevant to factor three’s consideration of “past . . . 
performance of parenting functions,” RCW 6.09.187
(3)(a)(iii), the trial court found that during the cou-
ple’s marriage, Sarah “performed the majority of 
parenting functions” as a “stay-at-home mom.”  RP 
(Jan. 15, 2015) at 6.  However, the court also found 
that Will “did participate to the extent that his work 
schedule would allow including changing diapers, 
reading bedtime stories and preparing Saturday 
morning breakfast with the girls.”  Id.  The GAL 
and Sarah testified that the couple had planned for 
Sarah to stay at home and that Will would be the 
primary worker.  Will testified that he chose a specif-
ic location to be stationed in the military so that he 
would be non-deployable and could be around his 
children more.  He also stated that throughout the 
marriage he ate lunch and dinner with his children, 
gave baths to them, and assisted with getting them 
into bed.  Sarah testified that even though she consid-
ered herself the primary parent, Will would some-
times participate in nighttime routines with the chil-
dren and would get up early on Saturdays to take 
care of the children so she could sleep late.  The tes-
timony of Sarah, Will, and the GAL supply substan-
tial evidence for the trial court’s finding related to 
“past . . . performance of parenting functions.”  RCW 
26.09.187(3)(a)(iii)  
 
Relevant to factor three’s consideration of “potential 
for future performance of parenting functions,” RCW 
26.09.187(3)(a)(iii), the trial court found that Will’s 
recent actions demonstrated his desire to be a more 
involved parent.  The trial court specifically stated:  

 
Dad has made a much greater effort since sepa-
ration to be involved in those things that he 
wasn't very involved in very much prior to sep-
aration.  I don't think he should be punished for 
that.  I didn't get the impression that he was 
doing it just to put on a show for the Court.  

  
RP (Jan. 15, 2015) at 12.  Will testified that after 
Sarah filed for separation, he left the military and 

found a position with an engineering firm.  He also 
stated that when Sarah decided to move to Port An-
geles with the children, he also moved there in order 
to be closer to the children.  Will’s testimony is sub-
stantial evidence to support the trial court’s finding 
related to his “potential for future performance of 
parenting functions.”  RCW 26.09.187(3)(a)(iii).  
 
Certainly, Sarah is correct that there is evidence to 
support that Will was less bonded and less involved 
with the children than the trial court found.  Howev-
er, as outlined above, there was substantial evidence 
that Will was bonded with his children and that he 
had made decisions consistent with trying to be an 
involved parent after their physical separation.  So 
long as substantial evidence supports the trial court’s 
findings, it does not matter that other evidence may 
contradict them.  In re Marriage of Burrill, 113 Wn. 
App. 863, 868, 56 P.3d 993 (2002).  The findings 
related to factors one and three are supported by sub-
stantial evidence.  Accordingly, Sarah’s claim fails.   
  
III.  PRESUMPTION OF RELOCATION  
  
Sarah argues finally that the trial court erred by not 
designating her as the primary parent in the parenting 
plan because it deprives her of the presumption of 
relocation.  Will argues that Sarah provides no argu-
ment or authority to support her contention.  Besides 
the assignments of error, Sarah’s argument section 
contains a single sentence that directs no further light 
on the issue.  Without proper argument, we agree 
with Will that Sarah failed to address the issue under 
RAP 10.3(a)(6).  Accordingly, we decline to examine 
this claim.    
 
IV.  ATTORNEY FEES  
  
Will asks for attorney fees on appeal pursuant to 
RCW 26.09.140 and RAP 18.9.  We decline his re-
quest under both provisions.  
 
Will first maintains that we should award attorney 
fees because Sarah “file[d] a frivolous appeal.”  RAP 
18.9(a); Br. of Resp’t at 20.  Sarah’s appeal would be 
frivolous only if there were no debatable issues upon 
which reasonable minds might differ and it was so 
totally devoid of merit that there was no reasonable 
possibility of reversal.  In re Marriage of Meredith, 
148 Wn. App. 887, 906, 201 P.3d 1056 (2009).  Alt-
hough Sarah’s arguments approach the frivolous 
overall, we find enough merit in her contentions to 
decline attorney fees under RAP 18.9.  
 
Will also requests attorney fees under RCW 
26.09.140, which reads in pertinent part that “[u]pon 
any appeal, the appellate court may, in its discretion, 
order a party to pay for the cost to the other party of 
maintaining the appeal and attorneys' fees in addition 
to statutory costs.”  However, before awarding a fee 
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pursuant to RCW 26.09.140, we must also consider 
each party’s financial resources and the losing par-
ty’s ability to pay the other’s attorney fees.  See In re 
Marriage of Mansour, 126 Wn. App. 1, 17, 106 
P.3d 768 (2004).  The record reveals that Sarah is 
currently in nursing school, has no employment, and 
has very little money.  Will does not argue that he 
does not have the means to pay his own attorney fees 
or that Sarah otherwise has the financial ability to do 
so.  See In re Marriage of Griffin, 114 Wn.2d 772, 
780, 791 P.2d 519 (1990).  Thus, we find that the 
parties’ relative financial positions do not lend them-
selves to an award of attorney fees to Will under 
RCW 26.09.140.    
 
Accordingly, we deny Will’s request for attorney 
fees under both RAP 18.9 and RCW 26.09.140.  
 
CONCLUSION  
  
We hold that the trial court considered all the perti-
nent law before adopting the GAL’s recommended 
parenting plan and that substantial evidence supports 
the findings Sarah challenged.  We decline to address 
Sarah’s argument that the trial court erred by denying 
her the presumption of relocation.  Finally, we deny 
Will’s request for attorney fees.  Therefore, we af-
firm.” 

 

Parenting Plan Modified 
Thompson v. Holt  
__Wn. App. __ (Div. II, 10/4/16, Unpublished) 
 
Judge signing:  Honorable Vicki Hogan, Pierce County Superior 
Court.  Attorney for Appellant:  Jason P. Benjamin, Tacoma.   Attor-
ney for Respondent:  Samuel Joseph Page, Tacoma.   

 
   The father petitioned to modify a parenting plan fol-
lowing allegations by his two children of abuse by the 
mother.    The U.S. Army Criminal Investigation Divi-
sion (CID) investigated but concluded the allegations 
were unfounded.   A Guardian Ad Litem believed the 
children had been coached and recommended counsel-
ing with the children returned to the mother full time as 
the primary parent.  An Army Chaplain who had coun-
seled the children at the father’s request deemed the al-
legations had merit.   Following trial, the court granted 
the father’s modification petition and placed primary 
custody of the children with him.   The mother appealed.   

“A. STANDARD OF REVIEW  

 “A trial court’s rulings on a parenting plan are re-
viewed for an abuse of discretion.  In re Marriage of 
Christel, 101 Wn. App. 13, 20-21, 1 P.3d 600 
(2000).  We will not reverse a trial court’s decision 

to modify a parenting plan under RCW 26.09.260 
unless the trial court exercised its discretion in an 
untenable or manifestly unreasonable way.  In re 
Marriage of McDole, 122 Wn.2d 604, 610, 859 
P.2d 1239 (1993).  A trial court’s decision rests on 
untenable grounds if the factual findings are unsup-
ported by the record; it is based on untenable reasons 
if it relies on an incorrect standard or the facts fail to 
meet the correct standard.  In re Marriage of Bowen, 
168 Wn. App. 581, 586-87, 279 P.3d 885, review 
denied, 176 Wn.2d 1009 (2012).  A trial court’s deci-
sion is manifestly unreasonable if it is outside the 
range of acceptable choices, given the facts and the 
applicable legal standard.  Id.  

B. ADMISSION OF EVIDENCE  

Holt argues that the trial court erred when it admitted 
the Hicks declaration, the records from Chaplain 
Counseling Services, and the testimony of Thompson 
and Brandy on the children’s disclosures.  We disa-
gree.  

We review the trial court’s admission of evidence for 
an abuse of discretion.  State v. Thomas, 150 Wn.2d 
821, 856, 83 P.3d 970 (2004).  A trial court abuses 
its discretion when its decision is based on untenable 
grounds or untenable reasons.  State v. Barnett, 104 
Wn. App. 191, 199, 16 P.3d 74 (2001).  “Appellate 
courts cannot substitute their own reasoning for the 
trial court’s reasoning, absent an abuse of discre-
tion.”  State v. Lord, 161 Wn.2d 276, 295, 165 P.3d 
1251 (2007).  This court will not reverse based on an 
error in admitting evidence if it does not result in 
prejudice.  State v. Bourgeois, 133 Wn.2d 389, 403, 
945 P.2d 1120 (1997).  Prejudice results if, within a 
reasonable probability, the error materially affected 
the outcome of the trial.  Id.  

1. The Hicks Declaration  

Holt argues that the trial court erred when it admitted 
the Hicks declaration. [FN 6:  Holt argues on appeal 
that the trial court erroneously admitted the Hicks 
declaration because Hicks did not testify and the 
business records exception does not apply.  Howev-
er, Holt only argued to the trial court that the Hicks 
declaration should not be admitted because Hicks 
did not testify and the declaration was not authenti-
cated.  In the trial court and on appeal, Thompson 
argues that the Hicks declaration is admissible be-
cause Holt’s counsel read substantial portions of the 
contents of the declaration into the record during 
Holt’s testimony.]  We hold that the Hicks declara-
tion was properly admitted under the rule of com-
pleteness, ER 106, because Holt’s attorney read a 
significant portion of the declaration into the record 
through his questioning.  

Under the rule of completeness, if a party introduces 
a statement, an adverse party may require the party to 
introduce any other part “which ought in fairness to 
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be considered contemporaneously with it.”  ER 106; 
State v. Larry, 108 Wn. App. 894, 910, 34 P.3d 
241 (2001), review denied, 146 Wn.2d 1022 (2002).  
Once part of a statement has been introduced into 
evidence, a party is entitled to seek admission of the 
remainder of the statement.  State v. Alsup, 75 Wn. 
App. 128, 133, 876 P.2d 935 (1994); see also Am. 
Aviation, Inc. v. Hinds, 1 Wn. App. 959, 962, 465 
P.2d 676 (1970) (holding that when records are in-
quired into by one party, the other party may be al-
lowed to place the entire records before the court).  

Here, Holt’s attorney read a substantial number of 
the children’s statements that were contained in the 
Hicks declaration during direct examination of Holt 
and her husband.  Given Holt’s introduction of a 
significant portion of the Hicks declaration during 
questioning, Holt has failed to show that the trial 
court abused its discretion in admitting the entirety of 
the declaration.  ER 106.  Therefore, we hold that the 
trial court properly admitted the Hicks declaration 
under ER 106.  

2. Telephonic Authentication  

Holt next argues that the trial court erred when it 
allowed Chaplain Fry to telephonically authenticate 
the records from Chaplain Counseling Services as 
business records. [FN 7:  This argument applies to 
the treatment plans of the children (Exs. 4-6), the 
signed verification page (Ex. 8A), and the letters 
from Chaplain Fry to the Tacoma Police Department 
and garrison commander (Exs. 9 and 10).]  We disa-
gree.    

Under RCW 5.45.020, records of an act, condition or 
event, shall . . . be competent evidence if the custodi-
an or other qualified witness testifies to its identity 
and the mode of its preparation, and if it was made in 
the regular course of business, at or near the time of 
the act, condition or event, and if, in the opinion of 
the court, the sources of information, method and 
time of preparation were such as to justify its admis-
sion.  

The proponent must demonstrate that the record in 
question is a record of the business entity in question.  
State v. DeVries, 149 Wn.2d 842, 847-48, 72 P.3d 
748 (2003).  A business record may be authenticated 
through production by the custodian and identifica-
tion by someone who has supervised its creation.  
State v. Smith, 16 Wn. App. 425, 433, 558 P.2d 
265 (1976).  

Holt relies on DeVries, where the Washington Su-
preme Court held that the trial court abused its dis-
cretion when it admitted a lab report of a urine test 
because the exhibit was not properly identified and 
authenticated.  149 Wn.2d at 848.  In DeVries, a lab 
report on a urine test was telephonically authenticat-
ed by the emergency room doctor that ordered the 

test; however, the doctor did not have the report in 
front of him when he testified nor did he have the 
report in his file.  149 Wn.2d at 845.  Moreover, the 
prosecutor repeatedly and incorrectly referred to the 
report as a blood test.  Id. at 847.  The court held that 
the trial court abused its discretion when it admitted 
the lab report without proper foundation.  Id. at 848.  
The court reasoned that the doctor could not say the 
report he saw before was the same one sought to be 
admitted and that the identification of the exhibit was 
further confused by the prosecutor’s repeated refer-
ence to the exhibit as a blood test.  Id. at 847.  

The present case is distinct from Devries because the 
custodian, Chaplain Fry, testified that he was the 
custodian of the records provided to Thompson’s 
counsel, he was responsible for maintaining the rec-
ords, the documents submitted to Thompson’s coun-
sel were kept in the ordinary course of the counseling 
process, the records were made at or near the time of 
counseling, and that the copies he submitted to 
Thompson’s counsel were true and correct copies of 
the file he maintained. [FN 8:  Thompson’s counsel 
represented to the trial court that the documents sub-
mitted for admission were true and correct copies of 
the documents provided to him by Chaplain Fry.]  
Chaplain Fry also testified that although he did not 
personally have a therapeutic relationship with the 
children, he directly supervised the therapists who 
worked with the children, he reviewed the children’s 
files, he was involved with the treatment plans for 
the children, he had discussions with the therapists 
both before the counseling sessions and after, and he 
was intimately involved in the children’s counseling.  

Chaplain Fry’s testimony properly authenticated the 
counseling records from Chaplain Counseling Ser-
vices.  Therefore, we hold that the trial court did not 
abuse its discretion in admitting the counseling rec-
ords.  

3. Thompson and Brandy’s Testimony  

Holt argues that the trial court erred when it admitted 
Thompson and Brandy’s testimony about the disclo-
sures of abuse the children made to them.  We hold 
that the trial court abused its discretion in admitting 
such testimony because it was hearsay with no appli-
cable exception.  However, we also hold that the 
admission was harmless error.  

a. Hearsay  

Under ER 801(c), hearsay is “a statement, other than 
one made by the declarant while testifying at the trial 
or hearing, offered in evidence to prove the truth of 
the matter asserted.”  Such statements are generally 
inadmissible unless an exception applies.  ER 802, 
803, 804.  

Here, Thompson and Brandy testified to the chil-
dren’s disclosures of abuse they suffered while with 
Holt.  Holt objected on the basis of hearsay, but the 

Cases In Brief (continued from page 11) 

(continued on page 13) 

PAGE 12 WASHINGTON FAMILY LAW REPORTER 



PAGE 13 VOLUME 35, NOS .  4-6 

trial court allowed this testimony to continue.  Alt-
hough the court specified that it “want[ed] to hear 
how the issue was disclosed by the child” and try “to 
get an understanding of what’s happening from each 
witness’s perspective,” this reasoning does not fall 
under an applicable hearsay exception.  1 VRP 50, 
80.  Thompson and Brandy testified to “statement[s], 
other than one made by the declarant while testifying 
at the trial,” as such, the testimony was hearsay.  ER 
801(c).  Therefore, we hold that the trial court abused 
its discretion when it admitted the testimony of 
Thompson and Brandy about the children’s disclo-
sures.    

b. Harmless Error  

An error in admitting evidence that does not preju-
dice the defendant is not grounds for reversal.  
Brown v. Spokane County Fire Prot. Dist. No. 1, 
100 Wn.2d 188, 196, 668 P.2d 571 (1983).  Preju-
dice exists when, within reasonable probabilities, the 
outcome of the trial would have been materially af-
fected had the error not occurred.  State v. Tharp, 96 
Wn.2d 591, 599, 637 P.2d 961 (1981).  The improper 
admission of evidence constitutes harmless error if 
the evidence is minor in comparison to the overall, 
overwhelming evidence as a whole.  Bourgeois, 133 
Wn.2d at 403.  

At trial, Thompson and Brandy testified that T.L.T. 
told them that if he did not break up Thompson and 
Brandy, he would get beat when he returned to Holt.  
Brandy also testified that K.A.T. disclosed abusive 
hair brushing and inappropriate touching while with 
Holt.  While this testimony constituted hearsay and 
was erroneously admitted, as discussed above, such 
admissions were harmless because these allegations 
were presented through other pieces of evidence.   

The same allegations that Brandy testified to were 
also presented within the children’s treatment plans, 
the Hicks declaration, and the GAL’s preliminary 
report, which were properly admitted.  Specifically, 
K.A.T.’s treatment plan stated that she “self-report
[ed] sexual abuse to her father,” the Hicks declara-
tion stated that “[h]er hair would be brushed very 
roughly” and she “would be beaten with the hair 
brush on [her] head, face, [and] back,” and the 
GAL’s preliminary report stated that “her mom 
touched her in inappropriate places and so did [her 
uncle].”  Exs. 4, 13; CP (Sealed) at 9.  And while 
Thompson’s testimony of T.L.T.’s exact disclosures 
were not found within the other evidence, a multi-
tude of other disclosures of abuse were presented.  
The children’s treatment plans included disclosures 
of “beatings and being locked in a closet without 
food for days at a time”; T.L.T.’s treatment plan also 
included a disclosure that Holt “pushed a tire on his 
leg and it was almost broken.”  Exs. 4-6.  Further-
more, the Hicks declaration included disclosures of 

the children being locked out of the house, being 
abandoned in various public places, being thrown 
into a pool, being hit in the head, and having food 
withheld.  Considering all the evidence, the outcome 
of the trial would not have been materially affected 
had the error not occurred.  Tharp, 96 Wn.2d at 599.  
Therefore, the admission of Thompson and Brandy’s 
hearsay testimony about the children’s disclosures of 
abuse was harmless error.    

C. SUBSTANTIAL EVIDENCE  

Holt argues that the trial court erred when it conclud-
ed that substantial evidence supported a finding that 
Holt’s home was a detrimental environment.  We 
disagree.  

We review a trial court’s findings of fact to deter-
mine whether substantial evidence supports the find-
ings and whether those findings support the conclu-
sions of law.  Scott’s Excavating Vancouver, LLC 
v. Winlock Props., LLC, 176 Wn. App. 335, 341, 
308 P.3d 791 (2013), review denied, 179 Wn.2d 
1011 (2014).  Substantial evidence exists when there 
is evidence sufficient to persuade a rational fair-
minded person the premise is true.  Sunnyside Valley 
Irrig. Dist. v. Dickie, 149 Wn.2d 873, 879, 73 P.3d 
369 (2003).  

All reasonable inferences from the facts are viewed 
in the prevailing party’s favor.  Scott’s Excavating, 
176 Wn. App. at 342.  And we do not “disturb find-
ings of fact supported by substantial evidence even if 
there is conflicting evidence.”  Merriman v. 
Cokeley, 168 Wn.2d 627, 631, 230 P.3d 162 (2010).  
We also defer to the trial judge on issues of witness 
credibility and persuasiveness of the evidence.  Boe-
ing Co. v. Heidy, 147 Wn.2d 78, 87, 51 P.3d 793 
(2002).  

RCW 26.09.260 governs modifications of parenting 
plans:  

 (1) Except as otherwise provided in subsec-
tions (4), (5), (6), (8), and (10) of this section, 
the court shall not modify a prior custody de-
cree or parenting plan unless it finds, upon the 
basis of facts that have arisen since the prior 
decree or plan or that were unknown to the 
court at the time of the prior decree or plan, that 
a substantial change has occurred in the circum-
stances of the child or the nonmoving party and 
that the modification is in the best interest of 
the child and is necessary to serve the best in-
terests of the child.   

 (2) In applying these standards, the court shall 
retain the residential schedule established by 
the decree or parenting plan unless:   . . . .  

 (c) The child’s present environment is detri-
mental to the child’s physical, mental, or emo-
tional health and the harm likely to be caused 
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by a change of environment is outweighed by 
the advantage of a change to the child.  

Holt challenges several of the trial court’s findings 
and conclusions.  Holt argues that the only evidence 
supporting the trial court’s findings were the inad-
missible hearsay statements Thompson testified to, 
the inadmissible hearsay statements Brandy testified 
to, the inadmissible Hicks declaration, and the state-
ments in the inadmissible Chaplain Counseling Ser-
vices records.  However, each of these challenges 
have been addressed above, and except for the inad-
missible hearsay statements that Thompson and 
Brandy testified to, the trial court did not abuse its 
discretion in admitting the evidence.  The erroneous 
admission of the children’s hearsay statements 
through Thompson and Brandy was harmless be-
cause those same or similar statements were properly 
admitted through the children’s treatment plans from 
Chaplain Counseling Services, the Hicks declaration, 
and the GAL’s preliminary report.  Therefore, sub-
stantial evidence supports each of the trial court’s 
findings, and the findings support the trial court’s 
conclusions.   

C. FAILURE TO FOLLOW GAL’S RECOMMEN-
DATION’S  

Holt argues that the trial court abused its discretion 
because it declined to follow the GAL’s recommen-
dation to place the children in Holt’s primary care.  
We disagree.  

A GAL is appointed to investigate the child and fam-
ily situation for the court and to make recommenda-
tions about appropriate parenting arrangements.  
RCW 26.09.220; Fernando v. Nieswandt, 87 Wn. 
App. 103, 107, 940 P.2d 1380, review denied, 133 
Wn.2d 1014 (1997).  However, the trial court is “free 
to ignore the [GAL’s] recommendations if they are 
not supported by other evidence or it finds other tes-
timony more convincing.”  Id.  The court is not 
bound by the GAL’s recommendations because the 
child’s interests are paramount.  McDaniels v. Carl-
son, 108 Wn.2d 299, 312, 738 P.2d 254 (1987).  

Here, the GAL’s final recommendation was to return 
the children to Holt full time and grant her primary 
custody because the GAL believed that the children 
had been coached to make their allegations of abuse.  
The trial court found the GAL’s final recommenda-
tion unconvincing.  The trial court reasoned that the 
GAL’s report was “troubling” because “[o]n the eve 
of trial she contradict[ed] her original recommenda-
tions without providing any sufficient basis for . . . 
return[ing] the children to the mother and restrict
[ing] the father’s residential time, except based on 
coaching, or her conclusion that the children were 
coached.”  3 VRP at 230.  Instead, the trial court 
found that the children’s counselors were in the best 
position to determine whether the children were 

coached, the counselors were credible, and the coun-
selors suggested the children were not coached.  Al-
so, the evidence showed that the children had made 
numerous and consistent allegations of physical, 
emotional, and sexual abuse suffered while in Holt’s 
care, as discussed above.  Therefore, in light of the 
evidence, we hold that the trial court did not abuse its 
discretion by declining to follow the GAL’s recom-
mendation.  

We affirm.” 

 

Primary Parent: GAL Favors Mother, Court 
Designates Father  
Marriage of Clark 
__Wn. App. __ (Div. III, 9/1/16, Unpublished) 
 
Judge signing:  Honorable Alicia H. Nakata, Chelan County Superi-
or Court.  Attorney for Appellant: Pro Se.  Attorney for Respondent:  
Pro Se. 
 

   The mother suffered from “an untreatable delusional 
disorder that could be a precursor to schizophrenia.”   
The father lived in a tent.   And the child was diagnosed 
with “ADHD and oppositional defiance disorder.”  Alt-
hough the mother initially was the primary residential 
parent and the GAL offered a “difficult recommenda-
tion” favoring the mother, the trial court modified the 
parenting plan placing the child in the primary care of 
the father. 
 

“Tiffany contends the trial court abused its discretion 
by modifying the parenting plan in favor of W.C.'s 
father. Because changes in residence are highly dis-
ruptive to children, this court employs a strong pre-
sumption against modification of a parenting plan. In 
re Marriage of Stern, 57 Wn. App. 707, 712, 789 
P.2d 807 (1990). Courts must follow the statutorily 
prescribed procedures before modifying a parenting 
plan. See Id. at 711. In relevant part, a trial court can 
modify a parenting plan under RCW 2 6.09.260 if  
(1) there is a substantial change in the circumstances 
of the child or the nonmoving party, (2) the present 
environment is detrimental to the child's well-being, 
(3) the harm caused by the parenting plan is out-
weighed by the advantage of a change in the plan, 
and (4) the child's best interests will be served by 
modification. RCW 26.09.260(1), (2)(c). In the con-
text of joint custody, the inquiry under RCW 
26.09.260 is in part whether there has been a change 
in the circumstance of the ''joint custodians as estab-
lished by the decree." In re Marriage of Murphy, 48 
Wn. App. 196, 198-99, 737 P.2d 1319 (1987).  

 
We uphold a trial court's findings of fact in a modifi-
cation proceeding if supported by substantial evi-
dence, defined as a quantum of evidence sufficient to 
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persuade a rational fair-minded person the premise is 
true. In re Marriage of Chua, 149 Wn. App. 147, 
154, 202 P.3d 367 (2009); In re Marriage of Akon, 
160 Wn. App. 48, 57, 248 P.3d 94 (2011). We will 
not reverse a trial court's decision to modify a parent-
ing plan under RCW 26.09.260 unless the trial court 
exercised its discretion in an untenable or manifestly 
unreasonable way. In re Marriage of Zigler, 154 Wn. 
App. 803, 808, 226 P.3d 202 (2010). We defer to the 
fact finder on issues of conflicting testimony, witness 
credibility, and the persuasiveness of the evidence. In 
re Parentage of J.H., 112 Wn. App. 486, 493 n.1, 
49 P.3d 154 (2002).  
 
Tiffany seemingly contends (1) W.C.'s environment 
when with her was not detrimental, (2) there is no 
evidence that harm from the residential schedule 
change was outweighed by advantage to W.C., and 
(3) modification was not in W.C.'s best interests.  In 
a joint custody situation, "a finding of detriment to 
the child in his or her present environment need not 
be based upon the parenting of either party, but may 
arise from a change in the joint custodial environ-
ment." Stern, 57 Wn. App. at 715. As such, in the 
context of modification of a parenting plan that pro-
vides for shared residential placement, the changed 
circumstances alone can justify a trial court's conclu-
sion that the present environment is detrimental to a 
child's well-being. Based on changed circumstances 
in the joint custodial environment, Tiffany herself 
petitioned for modification. She alleged the environ-
ment provided by Walter was emotionally and physi-
cally detrimental to W.C. However, it was the decay-
ing relationship between the parties that created a 
detrimental environment for W.C. Tiffany showed 
W.C. the court file and discussed the case with him. 
She created issues at exchanges. Tiffany failed to 
effectively treat W.C.'s ADHD. Neither Tiffany nor 
Walter took responsibility for W.C.'s homework, but 
Tiffany blamed the school. The friction in Tiffany 
and Walter's relationship manifested itself in W.C.'s 
behavioral problems and academic progress.  
 
To show Walter's care was detrimental to W.C., Tif-
fany points to the exacerbation of W.C.'s allergies, 
her allegations of willful neglect, and her allegations 
that Walter emotionally manipulated W.C. However, 
Tiffany is merely rearguing facts-some of which the 
GAL disputed and some of which the court found not 
credible-and introduces facts not in the record. To 
the extent Tiffany argues the court improperly based 
its modification on her mental health, the court's 
findings do not support that contention as they are 
devoid of any mention of her mental health condition 
affecting her ability to parent. Tiffany does not chal-
lenge any of the court's findings of fact, which are 
supported by substantial evidence.  
 
As noted by the trial court, W.C. 's current situation 

was failing and something needed to change. While 
the court did not agree with the GAL's recommenda-
tion, judges in a bench trial "understand that the 
GAL presents one source of information among 
many, that credibility is the province of the judge, 
and can without difficulty separate and differentiate 
the evidence they hear." In re Guardianship of 
Stamm, 121 Wn. App. 830, 841, 91 P.3d 126 
(2004). The court thought Walter would be a better 
choice for primary residential placement. While Wal-
ter's living situation was not ideal, Walter told the 
court he could provide W.C. with consistency. The 
court believed Walter. The court also thought placing 
W.C. with Walter and allowing W.C. to temporarily 
spend the nights with his paternal grandmother 
would provide W.C. with stability as W.C. told the 
GAL he liked the normalcy of his grandmother's 
home and wanted to spend more time there. It was 
the court's hope that primary residential placement 
with Walter-where W.C. would be surrounded by 
stability factors-would help W.C. succeed in school 
both academically and socially. It is clear this in tum 
supports the trial court's determination that modifica-
tion was in W.C. 's best interests. The trial court did 
not abuse its discretion in modifying the parenting 
plan.” 

 

Remand Re: Long Distance Cost Allocation 
Marriage of Maulen & Pimentel  
__Wn. App. __ (Div. III, 9/22/16, Unpublished) 

Judging signing: Honorable Steven B. Dixon, Adams County Superi-
or Court.  Attorney for Appellant: Robert R. Cossey, Spokane.  Attor-
ney for Respondent: Nathan P. Albright, Moses Lake. 

   The trial court designated the father as primary resi-
dential custodian and allocated long-distance transporta-
tion costs for visitation equally rather than proportion-
ately to incomes.   The mother appealed both the desig-
nation and the allocation.    She achieved a remand on 
the second challenge but not the first.  

“1.  The Trial Court Properly Addressed The Seven 
Factors In RCW 26. 09.187 (3) When It Made Resi-
dential Provisions For The Children.  

Ms. Pimentel argues the trial court erred in awarding 
primary residential placement of E.M. and D.M. to 
Mr. Maulen because it did not properly analyze the 
statutory factors, nor enter sufficient findings to al-
low for appellate review.  

In fashioning a residential schedule, the trial court 
must consider seven factors:  [citing RCW 26.09.187
(3)(a)]. Additionally, a trial court's decision regard-
ing residential placement must be made with the best 
interests of the child in mind after considering the 
factors found in RCW 26.09.187(3). In re Marriage 
of Kovacs, 121 Wn.2d 795, 801, 854 P.2d 629 
(1993). Appellate courts "are reluctant to disturb a 
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child custody disposition because of the trial court's 
unique opportunity to personally observe the par-
ties." In re Marriage of Murray, 28 Wn. App. 187, 
189, 622 P.2d 1288 (1981). Accordingly, a trial 
court's residential placement decision is reviewed for 
abuse of discretion. Kovacs, 121 Wn.2d at 801. "A 
trial court abuses its discretion when its decision is 
manifestly unreasonable or based on untenable 
grounds" or reasons. Id.  

Ms. Pimentel contends the trial court erred by not 
entering specific findings regarding each factor under 
RCW 26.09.187(3) as required by CR 52. Under CR 
52(a)(2)(B), the trial court must enter findings and 
conclusions "[i]n connection with all final decisions 
in ... custody, and divorce proceedings." When the 
trial court's written findings of fact do not clearly 
reflect consideration of the statutory factors, the ap-
pellate court may review the trial court's oral opin-
ion. Murray, 28 Wn. App. at 189. When "the record 
indicates substantial evidence was presented on the 
statutory factors thus making them available for con-
sideration by the trial court and for review by an ap-
pellate court, specific findings are not required on 
each factor." In re Marriage of Croley, 91 Wn.2d 
288,292,588 P.2d 738 (1978). "In absence of evi-
dence to the contrary, we assume the trial court dis-
charged its duty and considered all evidence before 
it." Id. at 291.  

This results in a two-part inquiry: (a) whether the 
record contains substantial evidence on each statuto-
ry factor, and (b) whether the record reflects that the 
trial court considered the statutory factors when mak-
ing its residential placement decision. If the answer 
to both of these inquiries is affirmative, the trial court 
is not required to make specific findings of fact on 
each statutory factor.  

a. The Record Contains Substantial Evidence On 
Each Statutory Factor  

With regard to the first factor (the relative strength, 
nature, and stability of the children's relationship 
with each parent) the record contains substantial evi-
dence. It demonstrates that each parent has spent 
significant amounts of time with the children, and 
that both have made attempts to help D.M., particu-
larly, with his difficulties in school. As to stability, 
the record shows Ms. Pimentel moved the children 
from Texas to California, where she moved in and 
out of her parents' home on multiple occasions, and 
eventually relocated to Kentucky. Mr. Maulen, on 
the other hand, moved three times between 2007 and 
2012, and has been settled in Othello since 2011.  

On the second factor (agreements between the par-
ties) the record contains Mr. Maulen's testimony that 
he and Ms. Pimentel had agreed to alternate the chil-
dren every other year. Ms. Pimentel denied such an 
agreement existed.  

On factors three and four (past and future perfor-
mance of parenting functions, and the emotional and 
developmental needs of the child) the record contains 
substantial evidence. Both parents testified to the 
medical and educational issues specific to D.M. Mr. 
Maulen testified he noticed D.M.'s grades were poor 
and that D.M. had trouble concentrating. As a result, 
he took D.M. to the doctor, who diagnosed him with 
attention deficit hyperactivity disorder (ADHD) and 
prescribed medication, which Mr. Maulen had D.M. 
take. D.M.'s teachers reported that D.M. was better 
able to concentrate after starting the medication.  

Ms. Pimentel, without requesting the medical records 
from the doctor in Washington, took D.M. to the 
doctor in Kentucky. D.M., who was 10 years old at 
the time, saw the doctor alone because Ms. Pimentel 
had her other six children in the waiting room. The 
doctor concluded that D.M. did not have ADHD and 
that medication was unnecessary. Accordingly, Ms. 
Pimentel did not keep D.M. on medication.  

On another occasion, D.M. had a fight with another 
student and one of his adult teeth had fallen out. Mr. 
Maulen took him to the dentist, who gave him a flip-
per to keep the other teeth properly spaced until 
D.M. had grown enough to insert a permanent tooth. 
Ms. Pimentel testified she does not require D.M. to 
wear the flipper because she took him to the dentist 
when the flipper did not fit anymore, and the dentist 
told her D.M. did not need it. The record also 
demonstrates that Ms. Pimentel could not remember 
whether D.M. had an F in math or reading.  

Substantial evidence exists on the fifth factor: the 
children's relationships with siblings, other signifi-
cant adults, and their community in general. The 
record shows the children have spent significant 
amounts of time with both parents, and are involved 
in both communities. They have a church that they 
are involved in at each location, and E.M. partici-
pates in an art program in both states and a dance 
team in Washington. On the sixth factor (the wishes 
of the parents and children) the record shows both 
parents wanted primary custody, but there was no 
evidence of the children's wishes.  

With regard to the seventh factor (each parent's em-
ployment schedule) the record shows both parents 
are available to care for the children. Between Mr. 
Maulen and his fiancé, they are able to be at home 
with the children except for one or two times a 
month. Ms. Pimentel does not work outside of the 
home, and is able to be with the children at all times. 
As shown, the record contains substantial evidence 
on each statutory factor.  

b. The Record Reflects That The Trial Court Consid-
ered The Statutory Factors  

The court's written findings do not show the trial 
court's consideration of the statutory factors set forth 
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in RCW 26.09.187(3). However, the court's oral 
opinion, given immediately after closing arguments 
that methodically addressed each factor, while not 
specifically identifying the statutory factors, reflects 
appropriate consideration of them.  

The court considered and gave the most weight to the 
first factor, which requires an inquiry into the 
strength, nature, and stability of the child's relation-
ship with each parent. This is evidenced by the 
court's statement that both Mr. Maulen and Ms. Pi-
mentel are "very good parents" who love their chil-
dren. RP at 176. Despite this, the court found the 
nature of the children's relationship with Mr. Maulen 
was more "stable," because Ms. Pimentel's lifestyle 
was "peripatetic." RP at 177. This stability was a 
strong factor in the court's decision to award Mr. 
Maulen primary residential custody.  

The court did not consider the second factor 
(agreements between the parties), but both parties 
conceded at trial that this factor was not dispositive.  

The court appropriately considered factors three and 
four-the parent's ability to perform parenting func-
tions, and the developmental level of the child. The 
court noted that Mr. Maulen and his fiancé were 
"most attentive to the children's medical and educa-
tional issues." RP at 177. The court compared the 
parents' medical decisions and concluded Mr. Mau-
len and his fiancé were more likely than Ms. Pimen-
tel "to put their trust in professionals and to make 
calculated health and education decisions as opposed 
to default decisions." Id. Also, the court found the 
fact that Ms. Pimentel could not remember whether 
D.M. had an F in math or reading an important and 
telling detail, tending to indicate that Ms. Pimentel 
was not as attentive to D.M. 's education or as in-
volved in helping to address his specific needs.  

The court noted the children were "equally integrated 
into both homes," which implicates the fifth factor-
relationships with siblings, other adults, and the com-
munity. RP at 177. The court did not discuss the 
sixth factor (the wishes of the parents and children), 
but both parties conceded at trial that this factor was 
inapplicable. The court did not discuss the seventh 
factor relating to the parents' employment schedule.  

Finally, while the court did not specifically mention 
the best interests of the children, the oral ruling em-
phasized providing the children with the caretaker 
most likely to be attentive to their individual needs 
and to provide a stable home. These considerations 
are in line with RCW 26.09.002, which states that 
"[t]he best interests of the child are served by a par-
enting arrangement that best maintains a child's emo-
tional growth, health and stability, and physical 
care." The court's statements demonstrate its consid-
eration of the seven statutory factors.  

Ms. Pimentel argues that this case is like Murray, in 
which the court found that though "the trial record 
contains substantial evidence to provide a basis for 
analysis of the statutory factors, particularly the 
child's relationship with others, we cannot find the 
court made its determination by applying those statu-
tory factors." 28 Wn. App. at 189.  

Because the trial court's written and oral findings did 
not reflect consideration of the statutory factors and 
failed to even mention the best interests of the child, 
the appellate court refused to apply the presumption 
that the trial court considered them. Id. at 189-90. 
However, in Murray the trial court based its residen-
tial placement decision solely on the tender years 
doctrine, noting only the child's age and need for 
maternal influence before awarding custody to the 
mother. Id. at 190. There was no indication the court 
considered any of the statutory factors.  

Here, unlike in Murray, the court's language indi-
cates it considered the best interests of the children 
and four of the seven factors. Of the three factors not 
mentioned, two were inapplicable. The preceding 
discussion illustrates that the record contains sub-
stantial evidence on the statutory factors, and though 
the trial court did not explicitly mention every factor, 
it based its decision on consideration of them. The 
trial court did not abuse its discretion.  

2.  Though The Trial Court Was Permitted To De-
viate From The Basic Support Obligation, It Should 
Have Explained The Deviation  

Ms. Pimentel argues that the court did not properly 
apportion the long-distance transportation costs in 
accordance with each parent's support obligation.  

Special expenses, such as long-distance transporta-
tion costs for visitation, are not included in the basic 
child support obligation. RCW 26.19.080(3). None-
theless, "long-distance transportation costs to and 
from the parents for visitation purposes ... shall be 
shared by the parents in the same proportion as the 
basic child support obligation." Id. Where "the court 
finds grounds to deviate from the basic obligation, it 
follows that the court can also allocate transportation 
costs differently." In re Marriage of Casey, 88 Wn. 
App. 662, 668, 967 P .2d 982 (1997). The trial court 
has "discretion to determine the necessity for and the 
reasonableness of all amounts ordered in excess of 
the basic child support obligation." RCW 26.19.080
(4).  

First, Ms. Pimentel argues that the court improperly 
ordered her to pay for her own transportation if she 
visited the children in Washington, which would 
include airfare, food, and lodging costs. RCW 
26.19.080 only applies to the cost of airfare. In re 
Marriage of McNaught, 189 Wn. App. 545,567, 
359 P.3d 811 (2015), review denied, 185 Wn.2d 
1005, 366 P.3d 1243 (2016) (noting that the statute 
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"explicitly requires allocation of travel expenses in-
curred 'to and from' the location and not all costs 
associated with long-distance visitation"). With re-
gard to allocating the cost of the airfare, the court 
excused Ms. Pimentel from child support payments 
each year in May so she could save money for her 
tickets. Because Ms. Pimentel has five other chil-
dren, and because she has no identification docu-
ments, the court could have reasonably concluded 
that she would be unable to fly to Washington more 
than once a year, if at all. Still, relieving her from 
one monthly payment of $172.94-which amounts to 
Mr. Maulen contributing that amount-does not pro-
vide her with enough money to cover 87 percent of a 
roundtrip ticket.  

In addition, the court ordered Ms. Pimentel to pay for 
the cost of transporting E.M. and D.M. to Kentucky, 
and Mr. Maulen to pay for the cost of transporting 
them back to Washington. But under the court order, 
Mr. Maulen is to pay 87 percent of the support obli-
gation, and Ms. Pimentel is to pay the remaining 13 
percent. Requiring each parent to pay for one leg of 
the journey allocates 50 percent of the cost to each 
parent-a deviation from the parents' proportionate 
share under the basic support obligation.  

The trial court entered a deviation for Ms. Pimentel 
and subtracted $196.74 from the amount she would 
have been required to pay under a standard support 
calculation. This relieved the court from ordering 
transportation costs to be shared proportionally. 
However, instead of decreasing the amount Ms. Pi-
mentel was required to pay-which is what the devia-
tion did-the court increased the amount Ms. Pimentel 
had to contribute to 50 percent. Though the trial 
court is permitted to deviate from the standard calcu-
lation, we remand for the trial court to clarify wheth-
er it intended this deviation.  

We affirm the trial court's residential placement or-
der but remand on the issue of long-distance trans-
portation costs.” 

 

PROPERTY 
 
Marital Community Liability   
Shanghai Commercial Bank v. Chang 
__Wn. App. __ (Div. I, 9/12/16) 
 
Judge signing: Honorable L. Gene Middaugh, King County Superior 
Court.  Attorneys for Appellant: Christopher Michael Rosfjord, Seat-
tle; John J. Tollefsen, Lynnwood.  Attorneys for Respondent: 
Stellman Keehnel,  Katherine Ann Heaton, Stephen Hsieh, Seattle. 

 

   Chang, in Seattle, joined his father in Hong Kong to 
borrow money from a Shanghai bank.   The loan docu-

ments were signed by the son in Seattle and the father in 
Hong Kong.  Chang’s wife was not aware of nor did she 
sign any of the loan documents.   After delinquency, the 
bank filed suit and obtained judgment against Chang in 
Hong Kong then filed suit in King County Superior 
Court under Washington's Uniform Foreign-Country 
Money Judgments Recognition statute.  Chang and 
Chen tried, without success, to protect their marital 
property from the obligation.    
 

“When one spouse, acting alone, incurs a debt, col-
lection presents two distinct questions: What is the 
character of the debt, separate or community, and 
what property is available to satisfy it?  Haley v. 
Highland. 142 Wn.2d 135, 147, 12 P.3d 119 
(2000).  A debt characterized as separate can none-
theless be enforced against community property in 
some circumstances. [FN 14: See Pac. Gamble Rob-
inson Co. v. Lapp, 95 Wn.2d 341, 349-50, 622 P.2d 
850 (1980) (separate contract debt enforceable 
against community where law of state with most sig-
nificant relationship to transaction would allow en-
forcement against that particular property); deElche 
v. Jacobsen, 95 Wn.2d 237, 246, 622 P.2d 835 
(1980) (separate tort debt enforceable against com-
munity where separate property is insufficient); 
Komm v. Dep't of Soc. & Health Servs., 23 Wn. 
App. 593, 599, 597 P.2d 1372 (1979) (judgment 
against mother for child support enforceable against 
marital community). But see Colorado Nat'l Bank of 
Denver v. Merlino, 35 Wn. App. 610, 617, 668 P.2d 
1304 (1983) (separate debt in real property transac-
tion not enforceable against community).]   This ap-
peal turns on whether the Hong Kong judgment 
against Chang presents one of those circumstances.  
 
Washington has adopted the Uniform Act. The act 
provides that Washington courts "shall recognize a 
foreign-country judgment" for money damages that 
is "final, conclusive, and enforceable" where ren-
dered, unless one or more of the mandatory or discre-
tionary grounds for nonrecognition applies. RCW 
6.40A.020(1), .030.  This court held in the first ap-
peal that the Hong Kong judgment is recognizable 
and enforceable in Washington. Shanghai Commer-
cial Bank, 2014 WL 4198391, at *4.   
 
Under the Uniform Act, Chang may assert any de-
fenses against enforcement of the Hong Kong judg-
ment that he could assert against a Washington judg-
ment. RCW 6.40A.060(2) provides that a recognized 
"foreign-country judgment is . . . enforceable in the 
same manner and to the same extent as a judgment 
rendered in this state." The legislature included RCW 
6.40A.060(2) in the 2009 legislation adopting the 
updated Uniform Act. The drafters of that model 
legislation explained in their comments that, "once 
recognized, the foreign-country judgment has the 
same effect and is subject to the same procedures, 
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defenses and proceedings ... of a comparable court in 
the forum state, and can be enforced or satisfied in 
the same manner as such a judgment of the forum 
state." [FN 17:  Unif. Foreign-Country Money Judg-
ments Recognition Act § 7 cmt. 3, 13 pt. 2 U.L.A. 39 
(Supp. 2016). This court views official comments on 
uniform laws as persuasive authority. See Townsend 
v. Quadrant Corp., 153 Wn. App. 870, 879, 224 
P.3d 818 (2009), aff'd on other grounds, 173 Wn.2d 
451, 268 P.3d 917(2012).] 
 
When a spouse is not a party in a Washington law-
suit, that spouse can choose to wait and intervene at 
the time of execution to prove that the judgment can-
not be collected from the marital community. Komm, 
23 Wn. App. at 599. When this happens, the court 
looks to the facts supporting the judgment to deter-
mine its reach. Komm, 23 Wn. App. at 599-600; see 
also Merritt v. Newkirk, 155 Wash. 517, 523-24, 285 
P. 442 (1930).  For this reason, we reject Chang's 
claim that the facts supporting the Hong Kong judg-
ment merged in the judgment and cannot be consid-
ered when deciding if it can be collected from the 
marital community.  
 
To decide the reach of the Hong Kong judgment, we 
must examine the underlying facts, as we would for a 
judgment rendered in Washington. Here, Chang 
claims that because he did not incur the debt for the 
benefit of his marital community, the Bank cannot 
enforce that debt against the community's assets. See 
Oil Heat Co. of Port Angeles. Inc. v. Sweeney, 26 
Wn. App. 351, 355, 613 P.2d 169 (1980).  But 
Chang skips a step in the correct analysis. When a 
Washington court bases its judgment on a debt one 
spouse incurred outside the state, Washington courts 
use a conflict of laws analysis to decide what law to 
apply to decide if the judgment can be collected from 
that spouse's marital community. [FN 21:  See Pac. 
Gamble, 95 Wn.2d at 344; Pac. States Cut Stone 
Co. v. Goble, 70 Wn.2d 907, 908-09, 425 P.2d 631 
(1967); Potlatch No. 1 Fed. Credit Union v. Kenne-
dy, 76 Wn.2d 806, 808, 459 P.2d 32 (1969) (all ap-
plying conflict of laws analysis to determine whether 
to enforce a Washington judgment against communi-
ty property); see also Colorado Nat'l Bank of Den-
ver, 35 Wn. App. at 617 (indicating that if liability 
incurred in Colorado were for unsecured promissory 
note instead of real property agreement, it would be 
presumptively enforceable against the Washington 
community).]  As required by RCW 6.40A.060(2), we 
use the same conflict of laws analysis to decide 
whether the Hong Kong judgment can be enforced 
against his and Chen's marital community.  
 
Our conflict of laws analysis asks which jurisdiction 
"has the most significant relationship to the transac-
tion and the parties under" seven principles: [FN 22:  
Restatement (Second) of Conflict of Laws § 188(1) 

(Am. Law Inst. 1971), quoted in Mulcahy v. Farmers 
Ins. Co. of Wash., 152 Wn.2d 92, 100, 95 P.3d 313 
(2004); Pac. States, 70 Wn.2d at 909; Potlatch, 76 
Wn.2d at 813. This analysis applies both when deter-
mining whether the judgment is enforceable, which 
has already been decided in this case, and in decid-
ing what property is available to satisfy the judg-
ment, as we do here. Writing in dissent in Pacific 
Gamble, Justice Horowitz drew a distinction be-
tween these questions, but our courts' decisions have 
not. 95 Wn.2d at 351 (Horowitz, J., dissenting).]   (a) 
the needs of the interstate and international systems, 
(b) the relevant policies of the forum, (c) the relevant 
policies of other interested states and the relative 
interests of those states in the determination of the 
particular issue, (d) the protection of justified expec-
tations, (e) the basic policies underlying the particu-
lar field of law, (f) certainty, predictability and uni-
formity of result, and (g) ease in the determination 
and application of the law to be applied. [FN 23: 
Restatement § 6(2). This test applies equally to the 
laws of a foreign country as to the laws of another 
state. Untersteiner v. Untersteiner, 32 Wn. App. 859, 
862, 650 P.2d 256 (1982).] 
 
When applying these principles, Washington courts 
consider five types of contact: the places of contract-
ing, negotiation, and performance; the location of the 
subject matter of the contract; and "the domicil, resi-
dence, nationality, place of incorporation and place 
of business of the parties." Restatement § 188(2), 
quoted in Mulcahy, 152 Wn.2d at 101.  We evaluate 
these contacts "according to their relative importance 
with respect to the particular issue." Restatement § 
188(2), quoted in Mulcahy, 152 Wn.2d at 101.  
 
Here, weighing these factors "according to their rela-
tive importance with respect to the particular is-
sue" [FN 26:  Restatement § 188(2), quoted in Mul-
cahy, 152 Wn.2d at 101] of what property is availa-
ble to pay the Bank's judgment, we find that Hong 
Kong law has the most significant relationship to the 
enforcement of the Hong Kong judgment.  
 
We look to the underlying transaction in performing 
this analysis.  [FN 27:  See Pac. Gamble, 95 Wn.2d 
at 346 ("'[T]hese contacts are guidelines indicating 
where the interests of particular states may touch the 
transaction.'" (quoting Potlatch, 76 Wn.2d at 810)).]  
The places of contracting, negotiation, and perfor-
mance and the location of the subject matter of the 
contract all favor Hong Kong. [FN 28: As the Bank 
concedes, the residence of the parties "is a wash."]  
And in light of these contacts, the justified expecta-
tions of the parties and the policies of Hong Kong 
and Washington indicate that Hong Kong has the 
most significant relationship to the issue here.  
 
The parties' reasonable expectations favor Hong 
Kong law. Chang asserts that Washington residents 
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have a reasonable expectation that Washington law 
will apply to enforcement of contracts they sign. But 
Chang knew he was dealing with a Bank in Shanghai 
and that the documents included Hong Kong choice-
of-law provisions. Conversely, the record contains no 
indication that the Bank knew it was dealing with 
Washington residents; the documents Chang signed 
were all addressed to his father's residence in Shang-
hai and he returned them to his father, not the Bank, 
after signing. Chang's father and his advisors used 
the borrowed money in Hong Kong to pay debt in-
curred there and having no connection to Washing-
ton.  
 
The relative interests and policies of Washington and 
Hong Kong also favor Hong Kong. Chang asserts 
that Washington's policy is to shield community 
property from collection for a judgment arising from 
one spouse's debt obligations. "Washington has a 
general interest in protection of marital communities 
from the entirely separate debts of one spouse." Pac. 
Gamble, 95 Wn.2d at 347.  But the Supreme 
Court identified limitations of that interest. In Pacific 
Gamble Robinson Co. v. Lapp, 95 Wn.2d 341, 
347, 622 P.2d 850 (1980), the court noted that the 
"state has no policy interest in" being "a sanctuary 
for fleeing debtors." Washington thus lacks a strong 
public policy of protecting marital communities from 
the separate debts of one spouse. Although Chang 
and Chen are not "fleeing debtors," the Supreme 
Court's observation applies similarly when a debtor 
spouse lacks separate property and seeks to avoid all 
liability for a foreign debt by using this state's com-
munity property law. [FN 31:  See Pac. Gamble, 95 
Wn.2d at 347; see also deElche, 95 Wn.2d at 246 
(community liable for separate tort debts where sep-
arate property is insufficient).] 
 
On the other hand, Hong Kong, like Colorado in Pa-
cific Gamble, has interests in "ensur[ing] the predict-
ability of business relations" and preventing debtors 
from avoiding liability with the protection of foreign 
laws—at least when their foreign residency is un-
known to the other party and the agreement requires 
the application of Hong Kong law. Pac. Gamble, 95 
Wn.2d at 347; see also Potlatch, 76 Wn.2d at 813.  
We note that Washington also has a strong economic 
interest in preserving foreign trade relations, [FN 33:  
See Jon Talton, State Would Lose If We Turn Against 
Trade, Seattle Times, June 11, 2016, http://
www.seattletimes.com/business/state-would-lose-if-
we-turn-against-trade/ [https://perma.cc/K8WQ-
454M] ("Washington is the nation's highest exporter 
per capita and one in three jobs are directly or indi-
rectly tied to trade.").] an area where the enforce-
ment of foreign-made contracts necessarily plays a 
substantial role.  
 
Weighing the competing policies of Washington and 

Hong Kong, the justified expectations of Chang, 
Chen, and the Bank, and the five types of contacts, 
we conclude that Hong Kong has the most significant 
relationship to the issue here.  
 
Hong Kong law about the scope of collection pre-
sents an issue of "fact" that the trial court decided. 
See Byrne v. Cooper, 11 Wn. App. 549, 553-54, 523 
P.2d 1216 (1974).  The Bank introduced expert testi-
mony that Hong Kong law allows the judgment to be 
collected from property that, in Washington, would 
belong to Chang and Chen's community. Chang did 
not introduce contrary evidence and does not contest 
that his and Chen's community property would be 
subject to the judgment if Hong Kong law applies.  
 
Applying Hong Kong law, then, we find that the 
same property that would be subject to payment of 
the judgment in Hong Kong, including Chang and 
Chen's community property, is subject to payment of 
the debt in Washington to the same extent, even if 
the property is characterized as "community" under 
Washington law. See Pac. Gamble, 95 Wn.2d at 349-
50. Summary judgment for the Bank was therefore 
appropriate.  
 
We affirm.  
 
Because we affirm the trial court judgment by apply-
ing Washington conflict of law principles, we do not 
decide if Chang, through the credit agreement's 
choice-of-law provision, could bind Chen to Hong 
Kong law without her knowledge. 
 
CONCLUSION  
 
Because Hong Kong law has the most significant 
relationship to Chang's agreement with the Bank, and 
Hong Kong law allows collection of the judgment 
from property that, in Washington, belongs to Chang 
and Chen's marital community, we affirm.” 

 

Fraud Claim Dismissed 
Marriage of Hoffman 
__Wn. App. __ (Div. I, 10/3/16, Unpublished) 
 
Judge signing:   Honorable Carol A. Schapira, King County Superi-
or Court.  Attorney for Appellant:   Pro Se.  Attorney for Respond-
ent:  Pro Se. 
 

   Both parties appealed a 2010 trial court ruling follow-
ing a 10-year marriage; the husband assigning error to 
the characterization and value of community property, 
the wife challenging the validity of a prenuptial agree-
ment.  The appeals were denied.    The wife subsequent-
ly moved to vacate the decree in 2015 claiming the hus-
band and his attorneys had misled her and the court as to 
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the value of the husband’s family trust which the trial 
court had separately awarded to him.  The trial court 
affirmed its earlier ruling. The wife appealed, but this 
second challenge was denied.   

“LaRoche argues that the trial court erred when it 
denied her motion to vacate the dissolution decree 
under CR 60(b)(4), because she presented evidence 
establishing that Hoffman committed fraud, misrep-
resentation, and misconduct when he characterized 
his assets to the trial court.  According to her, Hoff-
man deceived the court by testifying that the 5177 
Trust was for his children, when he had actually ap-
pointed the trust to his own estate three years earlier. 
She argues that she relied on and was misled by 
Hoffman's misrepresentation, which prevented her 
from presenting accurate proposed orders and argu-
ing for a disposition that took the multimillion dollar 
trust into account. Based on this assumption, 
LaRoche also argues that the trial court should have 
determined that she and Hoffman held the 5177 
Trust as tenants in common.  

Whether to grant a CR 60 motion to vacate is within 
the trial court's sound discretion. Martin v. Pickering, 
85 Wn.2d 241, 245, 533 P.2d 380 (1975); In re Mar-
riage of Knutson, 114 Wn. App. 866, 871, 60 P.3d 
681 (2003). A trial court manifestly abuses its discre-
tion if its decision is based on untenable grounds or 
untenable reasons. In re Marriage of Littlefield, 133 
Wn.2d 39, 46-47, 940 P.2d 1362 (1997).  

Under CR 60(b)(4), a trial court may vacate a judg-
ment procured by fraud, misrepresentation, or mis-
conduct. "The party attacking a judgment under CR 
60(b)(4) must establish the fraud, misrepresentation, 
or other misconduct by clear and convincing evi-
dence." Lindgren v. Lindgren, 58 Wn. App. 588, 
596, 794 P.2d 526 (1990). The focus of CR 60(b)(4) 
is on judgments that were unfairly obtained, not 
those that may have been premised on incorrect 
facts. Peoples State Bank v. Hickev, 55 Wn. App. 
367, 371-72, 777 P.2d 1056 (1989). For this reason, 
the conduct must cause the entry of the judgment 
such that the losing party was prevented from fully 
and fairly presenting its case or defense. Hickev, 55 
Wn. App.  at 372.  

There is no indication in the record that the trial court 
entered the decree as a result of fraud, misrepresenta-
tion, or misconduct by one of LaRoche's adversaries. 
The trial court awarded Hoffman the 5177 Trust as 
his separate property based on the terms of the pre-
nuptial agreement, not because he convinced the 
court that it was not part of his estate. Therefore, the 
record does not support vacating the judgment on the 
grounds that it was procured by fraud, misrepresenta-
tion, or other misconduct.  

LaRoche next argues that under CR 60(e)(2), the trial 
court should have held an evidentiary hearing. She 
contends that the affidavits and declarations she sub-
mitted are sufficient to raise a factual issue with re-
gard to fraud, misrepresentation, or other miscon-
duct. CR 60(e)(2) states:  

Upon the filing of the motion and affidavit, the 
court shall enter an order fixing the time and 
place of the hearing thereof and directing all 
parties to the action or proceeding who may be 
affected thereby to appear and show cause why 
the relief asked for should not be granted.  

Oral testimony, however, is not the rule and is up to 
the trial court's discretion. In re Marriage of Irwin, 64 
Wn. App. 38, 61, 822 P.2d 797 (1992).  

LaRoche argues she raised an issue of fact that can-
not be resolved without the taking of testimony, cit-
ing In re Marriage of Maddix, 41 Wn. App. 248, 252, 
703 P.2d 1062 (1985). In that case, the parties sub-
mitted conflicting affidavits disputing the value of 
the husband's business but the trial court entered a 
final decree without further investigation. Maddix, 
41 Wn. App. at 249. Later, the wife moved to vacate 
the dissolution decree, alleging fraud, misrepresenta-
tion, or other misconduct under CR 60(b)(4). Mad-
dix, 41 Wn. App. at 249. The trial court made no 
finding of fraud but found that the husband had 
failed to disclose the value of his business. Maddix, 
41 Wn. App. at 249-50. On that basis it set aside the 
decree and set for trial the sole issue of the business's 
value. Maddix. 41 Wn. App. at 250. On appeal, we 
reversed and remanded, finding that the trial court 
erred by vacating the decree without first hearing and 
weighing testimony regarding fraud, misrepresenta-
tion, or other misconduct. Maddix, 41 Wn. App. at 
252.  

Here, LaRoche has not submitted sufficient facts to 
meet her burden of showing fraud, misrepresenta-
tion, or other misconduct. She claims that Hoffman 
misrepresented the status of the 5177 Trust and 
therefore prevented the trial court from including it 
in the distribution of property. Again, the record 
shows that the 5177 Trust was determined to be 
Hoffman's separate property under the prenuptial 
agreement, not based on any representation made at 
trial.  

Hoffman requests that the court assign "financial 
penalties" to LaRoche, "at least equal to the $4500 in 
legal fees" that the trial court declined to award, pre-
sumably for filing a frivolous appeal and to deter her 
from further litigation.  Under RAP 18.9, an appel-
late court may order a party who files a frivolous 
appeal to pay terms or compensatory damages to any 
other party for having to defend against the appeal. 
"An appeal is frivolous if the appellate court is con-
vinced that the appeal presents no debatable issues 

Cases In Brief (continued from page 20) 

(continued on page 22) 



upon which reasonable minds could differ and is so 
lacking in merit that there is no possibility of rever-
sal." In re Marriage of Foley, 84 Wn. App. 839, 847, 
930 P.2d 929 (1997).  

While the merit of LaRoche's appeal is certainly 
questionable, Hoffman's request does not fall within 
the scope of RAP 18.9. He essentially asks this court 
to compensate him for expenses he incurred at trial, 
not on appeal, and failed to recover from the trial 
court. We decline to award attorney fees under RAP 
18.9.” 

 

Appealing a Remand Decision 
Marriage of Underwood 
__Wn. App. __ (Div. II, 9/20/16, Unpublished) 
 
Judge signing: Honorable James R. Orlando, Pierce County Superi-
or Court.   Attorney for Appellant: Emily Jennifer Tsai, Seattle.   
Attorney for Respondent:  Rebecca Kaye Reeder, University Place. 
 

   This case returned to the appellate court after an earli-
er remand for the trial court to recalculate the value of 
the wife’s lien against the husband’s separate property 
without considering projected lost profits from a failed 
business transaction.   On this second go around the hus-
band argued the trial court did not follow the remand 
instructions when it reaffirmed the $112,000 judgment 
lien and awarded attorney fees to the wife.   That argu-
ment failed. 
 

“STANDARDS OF REVIEW  
 
We review a trial court’s property division made 
during a dissolution of marriage for manifest abuse 
of discretion. In re Marriage of Neumiller, 183 Wn. 
App. 914, 920, 335 P.3d 1019 (2014). A trial court 
abuses its discretion if its decision is manifestly un-
reasonable or based on untenable grounds or untena-
ble reasons. Neumiller, 183 Wn. App. at 920. “‘Trial 
court decisions in dissolution proceedings will sel-
dom be changed on appeal.’” In re Marriage of 
Larson and Calhoun, 178 Wn. App. 133, 139, 313 
P.3d 1228 (2013), review denied, 180 Wn.2d 1011 
(2014) (quoting In re Marriage of Stenshoel, 72 Wn. 
App. 800, 803, 866 P.2d 635 (1993)).  
 
“In a marriage dissolution proceeding, the trial court 
must ‘dispos[e] of the property and the liabilities of 
the parties, either community or separate, as shall 
appear just and equitable after considering all rele-
vant factors.’” In re Marriage of Muhammad, 153 
Wn.2d 795, 803, 108 P.3d 779 (2005) (alteration in 
original) (quoting RCW 26.09.080).  Those factors 
include: (1) The nature and extent of the community 
property; (2) The nature and extent of the separate 

property; (3) The duration of the marriage; and (4) 
The economic circumstances of each spouse . . . at 
the time the property distribution is to become effec-
tive. RCW 26.09.080. These factors are not exclu-
sive. Larson, 178 Wn. App. at 138. All property is 
before the court for distribution. In re Marriage of 
Farmer, 172 Wn.2d 616, 625, 259 P.3d 256 (2011).  
 
The trial court has broad discretion to determine 
what is just and equitable based on all of the circum-
stances of the marriage. In re Marriage of Crosetto, 
82 Wn. App. 545, 556, 918 P.2d 954 (1996). A just 
and equitable division “does not require mathemati-
cal precision, but rather fairness, based upon a con-
sideration of all the circumstances of the marriage, 
both past and present, and an evaluation of the future 
needs of parties.” Crosetto, 82 Wn. App. at 556. 
“Fairness is attained by considering all circumstances 
of the marriage and by exercising discretion, not by 
utilizing inflexible rules.” In re Marriage of Tower, 
55 Wn. App. 697, 700, 780 P.2d 863 (1989). When 
appropriate, the trial court need not award separate 
property to its owner. In re Marriage of White, 105 
Wn. App. 545, 549, 20 P.3d 481 (2001).  
 
The trial court must consider all the circumstances 
when it decides whether a right to reimbursement 
exists.  In re Marriage of Miracle, 101 Wn.2d 137, 
139, 675 P.2d 1229 (1984).  If necessary, the trial 
court may impose an equitable lien to protect a right 
to reimbursement.  Miracle, 101 Wn.2d at 139. We 
review a trial court’s decision to grant or deny an 
equitable lien for abuse of discretion.  In re Marriage 
of Marshall, 86 Wn. App. 878, 882, 940 P.2d 283 
(1997).  
 
Although a mandate of this court on remand is bind-
ing on the trial court and must be strictly followed, 
our Supreme Court has distinguished between what 
the trial court is obligated to do without the exercise 
of any discretion on remand and when a trial court 
may exercise its discretion.  In re Marriage of 
McCausland, 129 Wn. App. 390, 399, 118 P.3d 
944 (2005), rev’d on other grounds, 159 Wn.2d 607 
(2007). “The [trial] court may exercise discretion 
where an appellate court directs it to [re]‘consider’ 
an issue,” provided that it adheres to the appellate 
court’s instructions.  McCausland, 129 Wn. App. at 
399.  
 
REMAND FOR RECALCULATION OF THE LIEN  
 
Robert argues that the trial court did not follow our 
instructions on remand and erred when it (1) did not 
vacate the judgment lien, (2) did not properly recal-
culate the lien amount, (3) determined that a lien 
could be imposed on his separate property, and (4) 
did not depreciate the value of the community lien.  
We disagree.  
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This court remanded to the trial court as follows:  
 

We hold that the trial court abused its discretion 
when it imposed the lien in Kara’s favor based 
in part on evidence of the projected lost profits 
from the parties’ failed property transaction.  
We reverse and remand to the trial court to va-
cate this lien, and to recalculate the value of the 
lien against Robert’s property without consider-
ing projected lost profits from the failed proper-
ty transaction.  We affirm on all other property 
distribution issues.  Underwood, No. 44068-7-
II, slip op. (unpublished portion) at ¶ 80.   

 
This court reversed and remanded and, thus, vacated 
the lien. There was no need for the trial court to va-
cate the lien on remand, as Robert argues. The in-
structions to “recalculate” the lien stated that “it 
[was] unclear what portion (if any) of the lien related 
to the failed property transaction.” Underwood, No. 
44068-7-II, slip op. (unpublished portion) at 31 
(emphasis added). Both “recalculate” and 
“reconsider” have the same effect and allow the trial 
court to exercise its broad discretion upon remand, 
provided that it adheres to our instructions.  See 
McCausland, 129 Wn. App. at 399. Thus, this 
court previously directed the trial court to reconsider 
the amount of the lien to Kara.  The trial court fol-
lowed the remand instructions and clarified that “no 
portion of the . . . ruling or award to Kara . . . was 
based on ‘lost profits.’” CP at 207.   
 
Although Robert argues that his separate property 
should not be subject to a judgment lien, this court 
previously held that “the trial court did not abuse its 
discretion when it decided that Kara was entitled to a 
lien in some amount on property awarded to Robert.” 
Underwood, No. 44068-7-II, slip op. (unpublished 
portion) at ¶ 29 (emphasis added). We reject his ar-
gument again here.  
 
On remand, the trial court reaffirmed the amount of 
the lien awarded to Kara and stated that it had 
“drafted a ruling that was fair and equitable consider-
ing the economic circumstances of the parties,” and 
that the “lien [awarded to Kara for] $112,000 is a fair 
and equitable division of the property [and] the com-
munity property interest.” CP at 207-08. Thus, the 
trial court did not abuse its discretion because it 
properly considered all of the circumstances of the 
marriage as required under RCW 26.09.080 and Cro-
setto, 82 Wn. App. at 556.  
 
We hold that trial court’s award on remand of a judg-
ment lien in the amount of $112,000 to Kara was just 
and equitable as required under RCW 26.09.080 and 
its ruling was not a manifest abuse of discretion.  
 
 

INTEREST ON THE LIEN  
 
Robert also argues that he should not be required to 
pay interest on the judgment lien from the date of the 
dissolution of the marriage but fails to cite to any 
authority. We do not review “issues for which inade-
quate argument has been briefed or only passing 
treatment has been made.” State v. Thomas, 150 
Wn.2d 821, 868-69, 83 P.3d 970 (2004); RAP 10.3
(a)(6). Thus, we decline to reach this issue.  
 
ATTORNEY FEES AND COSTS  
 
Kara requests reasonable attorney fees and costs un-
der RCW 26.09.140 and RAP 18.1(a) [FN 3: If ap-
plicable law grants to a party the right to recover 
reasonable attorney fees or expenses on review be-
fore this court, the party must request the fees or 
expenses. RAP 18.1(a).] based on her financial need 
and Robert’s ability to pay and also argues that Rob-
ert’s appeal is frivolous. [FN 4: Although Kara states 
that Robert’s appeal is frivolous, she provides no 
argument for attorney fees to be awarded under RAP 
18.9. Passing treatment of an issue or lack of rea-
soned argument is insufficient to merit judicial con-
sideration. RAP 10.3(a)(6); Brownfield v. City of 
Yakima, 178 Wn. App. 850, 876, 316 P.3d 520 
(2013). Thus, we do not address this issue.]  We hold 
that Robert’s financial position has changed and de-
cline to award Kara reasonable attorney fees and 
costs on appeal.  
 
We may “order a party to pay for the cost to the other 
party of maintaining the appeal and attorneys’ fees in 
addition to statutory costs.” RCW 26.09.140. We 
consider the merit of the issues on appeal, the par-
ties’ financial resources, and balance the financial 
need of the requesting party against the other party’s 
ability to pay.  In re Marriage of Kim, 179 Wn. App. 
232, 256, 317 P.3d 555, review denied, 180 Wn.2d 
1012 (2014).  Kara’s financial declaration states that 
her net monthly income and expenses deficit is 
$1,035, her monthly debt expense is $1,422, and her 
total attorney fees are $46,224. Robert’s financial 
declaration states that his monthly income and ex-
penses deficit is $2,173, his monthly debt expense is 
$695, and his total attorney fees are $105,184.   
 
The record indicates that Kara’s and Robert’s finan-
cial positions have changed, that both have financial 
need, and neither has the ability to pay attorney fees 
and costs. Thus, we decline to award Kara her rea-
sonable attorney fees and costs on appeal.    
 
CONCLUSION  
 
We hold that the trial court followed our instructions 
on remand and did not abuse its discretion when it 
reaffirmed and clarified that in awarding the judg-
ment lien of $112,000 to Kara it considered all cir-
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cumstances as required under RCW 26.09.080 and it 
did not consider projected lost profits from the failed 
property transaction. We affirm. We decline to award 
Kara reasonable attorney fees and costs on appeal.” 

 

 

Valuing & Characterizing Property 
Marriage of Morelli 
__Wn. App. __ (Div. I, 6/6/16, Unpublished) 
 
Judge signing:   Honorable Deborra E. Garrett, Whatcom County 
Superior Court.   Attorney for Appellant: Lily Morelli, Pro-Se.  At-
torneys for Respondent: Andrew David Peach and Philip James 
Buri, Bellingham. 

 
   The parties married in August 2007 following a two-
year committed intimate relationship.    They separated 
in 2013 and presented their respective property argu-
ments to a trial judge.   A principle issue was the value 
of the husband’s tree service business.   The wife pre-
sented expert testimony from a CPA but did not argue 
for a goodwill valuation.   She appealed the final result. 

 
“Lily claims that the trial court improperly character-
ized and valued Ken's Tree Service. She argues that 
the trial court should have found the business to be 
community property, improperly used book value to 
value the business, and failed to include goodwill in 
its valuation. She asks this court to reverse and re-
mand for revaluation of the business and redistribu-
tion of community assets. But Ken argues that Lily 
never raised the issue of goodwill at trial and that 
RAP 2.5(a) prevents her from doing so on appeal. He 
further argues that regardless, the trial court's valua-
tion was reasonable.  
 
This court recognizes that in a marriage dissolution 
case the trial court is in the best position to assess 
property and determine a fair division of assets and 
liabilities. In re Marriage of Brewer, 137 Wn.2d 756, 
769, 976 P.2d 102 (1999) (quoting In re Marriage of 
Hadley, 88 Wn.2d 649, 656, 565 P.2d 790 (1977)).  
We review de novo a trial court's characterization of 
property as separate or community. In re Marriage of 
Mueller, 140 Wn. App. 498, 503-04, 167 P.3d 568 
(2007).  We review the trial court's valuation of 
property in a marriage dissolution case as a fact is-
sue, In re Marriage of Lukens, 16 Wn. App. 481, 
486, 558 P.2d 279 (1976), using an abuse of discre-
tion standard. In re Marriage of Campbell, 22 Wn. 
App. 560, 562, 589 P.2d 1244 (1978).  
 
Lily challenges the trial court's decision that Ken's 
Tree Service is Ken's separate property. RCW 
26.16.010 defines property acquired by a spouse be-
fore marriage as that spouse's separate property. 
When a trial court determines the parties had a com-

mitted intimate relationship, a court evaluates the 
interest of each party in property acquired during the 
relationship and makes a just distribution of that 
property as if it were community property. Soltero v. 
Wimer, 159 Wn.2d 428, 433, 150 P.3d 552 (2007) 
(quoting In re Pennington, 142 Wn.2d 592, 602, 14 
P.3d 764 (2000)).  Lily does not challenge the trial 
court's finding that Ken established Ken's Tree Ser-
vice in 1994, over a decade before her relationship 
with Ken began.  
 
Because Ken acquired this asset before his relation-
ship with Lily began, the trial court correctly found it 
to be Ken's separate property.  
 
Lily claims that In re Marriage of Fleege, 91 Wn.2d 
324, 588 P.2d 1136 (1979)  supports her position that 
the trial court should have valued the business as a 
community asset. In Fleege, the Washington Su-
preme Court decided that the goodwill of a dental 
practice acquired during marriage was an asset sub-
ject to division as community property of the parties. 
The court rejected the husband's argument that any 
goodwill in the dental practice was nominal and 
should not be included in community asset distribu-
tion. Fleege, 91 Wn.2d at 325.  Because the dental 
practice was acquired during the parties' marriage, 
Fleege does not support Lily's characterization argu-
ment.  
 
Lily also asserts that the trial court improperly valued 
Ken's Tree Service at its book value, accounted for 
only six of the eight years the community acquired 
assets for the business, and improperly adjusted 
downward the values her expert assigned to some of 
these assets. Lily correctly notes that courts have 
rejected book value, the "value of the corporation as 
shown on the books of account after subtracting lia-
bilities," as an accurate measure of a corporation's 
actual value. In re Marriage of Berg, 47 Wn. App. 
754, 755 n.1, 737 P.2d 680 (1987) (citing Jones v. 
Harris, 63 Wn.2d 559, 562, 388 P.2d 539 (1964)).  
This court has decided that when a trial court has 
accepted a book value as a business's value after ac-
knowledging that it also has a market value, the court 
erred because its valuation did not include the intan-
gible value of the business. Berg, 47 Wn. App. at 757
-58. 
 
But, here, the trial court did not value Ken's Tree 
Service at book value. 
  
After rejecting Lily's argument that the entire busi-
ness was a community asset, it concluded that certain 
business equipment and vehicles should be treated as 
community assets. It assigned values to those assets 
based on Guerrero's testimony with adjustments. It 
took the value of these business assets into account 
when it divided the community property. The trial 
court thus did not use a book valuation method to 
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assign value to the business. [FN 11:  In its oral rul-
ing, the trial court had added additional value to the 
business, $50,000, to reflect "other value in the busi-
ness" that is "difficult to quantify." This suggests it 
attributed an intangible value to the business. But 
later it ordered $50,000 to be paid for assets ac-
quired by the business during the period of the inti-
mate relationship from 2005 to 2007 and did not 
reference any intangible value. It later stated that the 
identical figure was just a coincidence.] 
 
Lily also claims that the trial court accounted for 
only six rather than eight years of equipment pur-
chased. The trial court found that equipment and 
vehicles accumulated during the parties' committed 
intimate relationship and their marriage constituted 
community property but used Guerrero's values only 
for assets purchased between 2006 and 2011. It did 
not include any assets for 2012 because no purchases 
were made in that year. Lily apparently contends that 
the trial court should have valued equipment from 
July 1, 2005, when the trial court found Lily and 
Ken's intimate relationship began, to the time they 
separated in June 2013. Ken testified that Lily partic-
ipated in the company beginning only in 2006 and 
that equipment was not purchased in 2013 until after 
the parties' separation. Thus, the trial court did not 
abuse its discretion.  
 
Lily asserts that the trial court arbitrarily reduced the 
depreciated value of certain equipment by $4,000 
without justification, aside from that it "felt that Mr. 
Guerrero's depreciated value figure was simply too 
high." But Ken also testified to certain equipment's 
depreciated value. Because substantial evidence sup-
ports these adjustments, Lily's challenge to them 
fails.  
 
Finally, Lily argues that Fleege, 91 Wn.2d at 325, 
and In re Marriage of Hall, 103 Wn.2d 236, 692 P.2d 
175 (1984), require that the trial court include an 
amount for goodwill in its valuation of Ken's Tree 
Service. We agree with Ken's argument that Lily's 
failure to raise this issue in the trial court or present 
evidence of goodwill value at trial defeats her argu-
ment on appeal. [FN: RAP 2.5(a) states, The appel-
late court may refuse to review any claim of error 
which was not raised in the trial court. However, a 
party may raise the following claimed errors for the 
first time in the appellate court: (1) lack of trial 
court jurisdiction, (2) failure to establish facts upon 
which relief can be granted, and (3) manifest error 
affecting a constitutional right. A party or the court 
may raise at any time the question of appellate court 
jurisdiction. A party may present a ground for af-
firming a trial court decision which was not present-
ed to the trial court if the record has been sufficiently 
developed to fairly consider the ground. A party may 
raise a claim of error which was not raised by the 

party in the trial court if another party on the same 
side of the case has raised the claim of error in the 
trial court.] 
 
In her reply brief, Lily asserts that because her expert 
used an income approach to value the business, 
which applied a capitalization rate to adjusted net 
cash flow figures, she asked the court to value intan-
gible assets, including goodwill, and did not waive 
the issue. She argues that the income approach Guer-
rero used is the same as the straight capitalization 
approach the Hall court authorized as a method to 
value goodwill. See Hall, 103 Wn.2d at 243-44.  
That case explains that once a trial court determines 
average net profits and those are capitalized at a defi-
nite rate, "[this result is considered to be the total 
value of the business including both tangible and 
intangible assets. To determine the value of goodwill 
the book value of the business' assets are subtracted 
from the total value figure." Hall, 103Wn.2d at 244.]  
But in this case, Guerrero did not testify to a book 
value that could be subtracted from his total value to 
produce a value for goodwill. And Hall does not sup-
port the argument that a party provides evidence of 
goodwill value merely by employing a certain valua-
tion approach without allocating a specific amount 
for goodwill. Because Lily did not raise the issue of 
goodwill until this appeal or present evidence that 
would permit the trial court to value it, Lily's claim 
about goodwill fails.  
 
Ken asks for attorney fees on appeal. RCW 
26.09.140 [FN17:  RCW 26.09.140 states in perti-
nent part, Upon any appeal, the appellate court may, 
in its discretion, order a party to pay for the cost to 
the other party of maintaining the appeal and attor-
neys' fees in addition to statutory costs.]  provides 
this court with discretion to award fees after consid-
ering the arguable merit of the issues raised and the 
parties' financial resources after their timely filing of 
a financial declaration. In re Marriage of Raskob, 
183 Wn. App. 503, 520, 334 P.3d 30 (2014).  Ken 
has filed a financial declaration, and Lily has not. 
Because Ken appears to have sufficient resources to 
pay the $5,000 he has incurred for attorney fees on 
appeal, we deny his request.  
 
The trial court properly concluded that Ken's Tree 
Service was Ken's separate property. Substantial 
evidence supports the trial court's valuation of the 
business assets acquired during the parties' relation-
ship. Lily failed to preserve her goodwill argument 
for appeal. Additionally, she presented no evidence 
from which the trial court could have valued any 
business goodwill. We exercise our discretion under 
RCW 26.09.140 and decline to award Ken requested 
attorney fees. We affirm.” 
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Life Insurance Proceeds 
Estate of Collister 
__Wn. App. __ (Div. II, 8/9/16) 
 
Judge signing:   Honorable Thomas P. Larkin, Pierce County Supe-
rior Court.  Attorneys for Appellant: Eve Rae Kerber, Bellevue; 
Jonete Waters Rehmke, Tacoma; Connor Costello, Seattle; Jessica 
Nicole Riefler, Seattle. Attorney for Respondent: Jeanne Marie Bow-
ie, Tacoma. 

 

   The decedent identified his “friend Rocky Feller” as 
beneficiary of a life insurance policy, but later included 
the same policy for distribution pursuant to his will ad-
ministrated by his designated personal representative, 
Rocky Feller.  Not surprisingly, a question arose wheth-
er the distribution should be to Mr. Feller personally or 
to him as the personal representative on behalf of the 
estate beneficiaries.   The trial court ruled in favor of the 
estate beneficiaries, but the appellate court reversed.     
 

“Feller argues that the trial court erred in concluding 
that the proceeds of the $25,000 life insurance policy 
payable to Feller were the corpus of a testamentary 
trust benefitting Donna and Gupta that Feller must 
distribute to them.  We agree that Feller is not obli-
gated to distribute the proceeds to Donna and Gupta.  
 
We review probate proceedings de novo, as they 
represent an exercise of a trial court’s equitable pow-
ers.  In re Estate of Bowers, 132 Wn. App. 334, 339, 
131 P.3d 916, 919 (2006).  We also review interpre-
tive legal questions de novo.  Jametsky v. Olsen, 179 
Wn.2d 756, 761, 317 P.3d 1003 (2014) 
(interpretation of statutes); Ameriquest Mortg. Co. v. 
Office of Att’y Gen. of Washington, 177 Wn.2d 
467, 478, 300 P.3d 799 (2013) (interpretation of case 
law); In re Estate of Wright, 147 Wn. App. 674, 680, 
196 P.3d 1075 (2008) (interpretation of wills).  This 
appeal involves a probate proceeding requiring us to 
engage questions of statutory, case law, and will in-
terpretation.  Therefore, our review is de novo.  
 
I.  INAPPLICABILITY OF THE TESTAMEN-
TARY DISPOSITION OF NONPROBATE AS-
SETS ACT  
  
Feller argues that testamentary disposition of life 
insurance payments is prohibited by statute.  We 
disagree and hold that the testamentary distribution 
of life insurance proceeds is not governed by statute.  
 
In interpreting statutes, we look first to the statute’s 
plain language in order to give effect to legislative 
intent.  HomeStreet, Inc. v. Dep’t of Revenue, 166 
Wn.2d 444, 451, 210 P.3d 297 (2009).  “When faced 
with an unambiguous statute, we derive the legisla-
ture’s intent from the plain language alone.”  Asche 

v. Bloomquist, 132 Wn. App. 784, 790, 133 P.3d 
475 (2006).  When assessing plain language, we give 
words in a statute their common and ordinary mean-
ing.  HomeStreet, 166 Wn.2d at 451.  
 
The Testamentary Disposition of Nonprobate Assets 
Act (TDNAA), among other matters, authorizes a 
testator to transfer nonprobate assets upon death via 
will as long as the will provisions are sufficiently 
specific.  RCW 11.11.020(1).  The TDNAA was 
enacted in 1998 to    

 
(1) [e]nhance and facilitate the power of testa-
tors to control the disposition of assets that pass 
outside their wills;  
  
(2) Provide simple procedures for resolution of 
disputes regarding entitlement to such assets; 
and  
  
(3) Protect any financial institution or other 
third party having possession of or control over 
such an asset and transferring it to a beneficiary 
duly designated by the testator, unless that third 
party has been provided notice of a testamen-
tary disposition as required in this chapter.  

  
RCW 11.11.003.  We must liberally construe the 
provisions of the TDNAA to promote its express 
statutory purposes.  RCW 11.11.005(1)(a).  Howev-
er, we may not construe those provisions in a manner 
that “alter[s] the community or separate property 
nature of any asset passing outside a testator’s will or 
any individual’s community or separate rights to the 
asset.”  RCW 11.11.005(1)(e).  Similarly, the 
TDNAA specifies that “[t]his chapter . . . has no 
bearing on the right of a person to transfer a nonpro-
bate asset under its terms in the absence of a testa-
mentary provision under this chapter.”  RCW 
11.11.007.  
 
Under the TDNAA, “nonprobate asset” means “a 
nonprobate asset within the meaning of RCW 
11.02.005,” with several exceptions not relevant to 
this appeal.  RCW 11.11.010(7)(a). [FN 2: Our legis-
lature amended RCW 11.11.010 in 2014, and the 
amended language went into effect after Collister’s 
death.  However, the amendments are not relevant 
here.]   RCW 11.02.005(10), in turn, defines 
“nonprobate asset” as “those rights and interests of a 
person having beneficial ownership of an asset that 
pass on the person’s death under a written instrument 
or arrangement other than the person’s will.” [FN 3: 
As with RCW 11.11.010, our legislature amended 
RCW 11.02.005 in 2014.  Again, the amendments are 
not relevant here.]  RCW 11.02.005(10), however, 
also expressly specifies that “‘[n]onprobate asset’ 
does not include:  A payable-on-death provision of a 
life insurance policy, annuity, or other similar con-
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tract, or of an employee benefit plan.”  (Emphasis 
added.)  Therefore, the TDNAA plainly and express-
ly excludes payable-on-death provisions of life insur-
ance policies from its definition of nonprobate assets 
and, thus, from any of its provisions that apply to 
such assets.    

 
The TDNAA also provides that   
 

[s]ubject to community property rights, upon 
the death of an owner the owner’s interest in 
any nonprobate asset specifically referred to in 
the owner’s will belongs to the testamentary 
beneficiary named to receive the nonprobate 
asset, notwithstanding the rights of any benefi-
ciary designated before the date of the will.    

  
RCW 11.11.020(1).  This plain language authorizes 
disposition of nonprobate assets via will.  However, 
because a payable-on-death provision of a life insur-
ance policy is not a nonprobate asset within the 
meaning of the statutory language, this provision 
does not authorize testators to disburse life insurance 
proceeds via will.  Such a disposition is neither au-
thorized nor prohibited by the statute, as life insur-
ance proceeds are plainly excluded from the 
TDNAA.  
 
Feller asks us to infer from this exclusion that testa-
mentary distribution of life insurance proceeds is in 
fact prohibited.  However, the plain language of the 
relevant statutory provisions only establishes that the 
TDNAA is inapplicable to life insurance proceeds.  
As the TDNAA provisions regarding construction 
make clear, such inapplicability should not render 
ineffective any existing rights to transfer life insur-
ance proceeds.  Therefore, other applicable law re-
garding the transfer of those proceeds may create the 
right to direct distribution by will.  We thus look 
instead to the case law to determine whether Collis-
ter was authorized to direct the distribution of life 
insurance proceeds in her will.    
 
II.  ABILITY TO DEVISE LIFE INSURANCE 
PROCEEDS  
  
Donna and Gupta argue that case law authorizes a 
testator to establish in her will a testamentary trust 
for the purpose of distributing life insurance pro-
ceeds payable to her personal representative.  We 
agree, but only where the evidence shows that the 
policy is payable to the personal representative in his 
representative capacity.  
 
Washington appellate courts have twice addressed 
whether life insurance proceeds may form the corpus 
of a testamentary trust.  In 1956, our Supreme Court 
examined a statement in a will explaining that the 
proceeds of a life insurance policy were intended to 

be used to pay the testator’s debts.  In re Milton’s 
Estate, 48 Wn.2d 389, 390, 294 P.2d 412 (1956).  
The court noted that life insurance proceeds were 
normally exempt from claims by the testator’s credi-
tors, but could be appropriated to the payment of 
debts “by clear and apt language” in a will.  Id. at 
392; see also German-Am. State Bank of Ritzville 
v. Godman, 83 Wash. 231, 238, 145 P. 221 (1915).  
The appellant argued that the testator intended the 
beneficiary of the life insurance proceeds to hold 
those proceeds in trust for the payment of debts.  Id.    
 
The court disagreed, holding that the will did not 
provide for such a trust by clear and apt language 
positively directing the beneficiary to use the money 
to pay those debts.  Milton’s, 48 Wn.2d at 393.  The 
court indicated that a testator would likely need to 
communicate to a life insurance beneficiary his de-
sire to establish a testamentary trust over the pro-
ceeds.  Id. at 392.  However, because the court re-
solved the case on interpretive grounds, it did not 
reach a holding on the issue.  Id. at 394 (“[W]e do 
not need to decide whether, under the circumstances 
of this case (no communication to the beneficiary by 
the insured during his lifetime as to his desires and 
intentions), a positive direction in the will as to such 
distribution would be effective.”)  The court conclud-
ed only that the beneficiary’s “right to the proceeds 
of the insurance policy does not come from the will 
and the will does not purport to make his right to the 
proceeds contingent upon his payment of the obliga-
tions of the estate.”  Id. at 394.  
 
In 2004, Division One of our court looked to Milton 
when deciding Woodard v. Gramlow, 123 Wn. App. 
522, 95 P.3d 1244 (2004).  In Woodard, the testator’s 
will included directions to her executor that created a 
testamentary trust with the proceeds of a life insur-
ance policy as the trust corpus.  Id. at 527.  The bene-
ficiary of the insurance policy drafted the will and 
therefore was presumably aware of its provisions.  Id 
at 527-28.  Division One noted that under Milton 
“exempt property, such as insurance proceeds, [may] 
pay the debts of the estate as long as the testator’s 
intent to do so is clear in the language of the will or 
trust.”  Id. at 529.  It held that this allowed the 
testator to establish a testamentary trust using the 
proceeds of the life insurance policy for the payment 
of the estate’s debts.  
 
Feller asks us to read Milton and Woodard narrowly.  
Under his reading, those cases held only that a testa-
tor may, by clear and specific language in her will, 
direct a beneficiary of assets otherwise exempt from 
creditors’ claims to pay the debts of the estate or 
impose a testamentary trust on such exempt assets 
for the payment of those debts.  See Milton, 48 
Wn.2d at 392; Woodard, 123 Wn. App. at 529.  As 
Feller points out, both cases involved attempts by a 
testator to use life insurance proceeds to pay speci-
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fied debts of the estate.  See Milton, 48 Wn.2d at 
390; Woodard, 123 Wn. App. at 529.  In neither  
case did the court examine whether a testator could 
direct the distribution of the proceeds of a life insur-
ance policy to those who were not creditors of the 
estate.  See Milton, 48 Wn.2d at 394; Woodard, 123 
Wn. App. at 529.  Feller asks us to avoid extending 
the principles of Milton and Woodard to such a fact 
pattern, which this case presents.  
 
We agree that neither Milton nor Woodard addressed 
the particular issue presented by this appeal.  Howev-
er, we read those cases in light of other relevant case 
law to stand for the proposition that a testator may by 
will appropriate the proceeds of her life insurance 
policy as long as (1) the testator uses clear and apt 
language in the will to direct the appropriation, and 
(2) the testator, her estate, or her personal representa-
tive in that capacity is the beneficiary of the policy.    
 
Feller argued below that Milton and Woodard creat-
ed a limited exception to a general rule that a testator 
may not dispose of life insurance proceeds via a will 
because those proceeds are paid according to a sepa-
rate contract with the insurance company.  In fact, 
though, the case law presents a different general rule.  
In German-American Bank of Ritzville, a case cit-
ed in Milton, our Supreme Court held that a testator 
may, by clear and apt language, bequeath the pro-
ceeds of life insurance policies payable to the in-
sured, the estate, or the executor of the estate.  83 
Wash. at 235-36, 241.  In this context, Milton and 
Woodard should be read as holding that a testator 
may similarly establish a testamentary trust using 
such proceeds payable to an executor or personal 
representative.  A testator may by clear and apt lan-
guage in a will utilize this process to direct distribu-
tion of the proceeds of a life insurance policy paya-
ble to her personal representative, as long as the poli-
cy is payable to that person in his capacity as person-
al representative of the testator.  
 
III.  FELLER’S CAPACITY AS PERSONAL REP-
RESENTATIVE  
  
Because Collister was authorized under Milton and 
Woodard to direct her personal representative to dis-
tribute the proceeds of her life insurance policies 
payable to that personal representative according to 
the provisions of her will, we must decide (1) wheth-
er those provisions direct that distribution by clear 
and apt language, and (2) whether the $25,000 policy 
was payable to Feller in his capacity as Collister’s 
personal representative.  We hold that while the di-
rection regarding distribution is clear, the evidence 
does not show that the $25,000 policy was payable to 
Feller in his capacity as personal representative.  
 
 

1. Clear and Apt Language Establishing a Trust  
  
The language of Collister’s will appears to properly 
establish a testamentary trust over the proceeds of 
two different life insurance policies, to be distributed 
according to the will’s provisions by his or her per-
sonal representative.  
 
There are four elements required to create a testa-
mentary trust: (1) a will evidencing testamentary 
intent to create a trust, (2) designation of the trust 
corpus, (3) designation of beneficiaries, and (4) spec-
ification of the terms of the trust.  Edwards v. Ed-
wards, 1 Wn. App. 67, 72, 459 P.2d 422 (1969); see 
also In re MacAdams’ Estate, 45 Wn.2d 527, 530, 
276 P.2d 729 (1954).  These elements must be estab-
lished by “a clear manifestation of an intent to create 
a trust and not to do something else.”  In re Brooks’ 
Estate, 20 Wn. App. 311, 313, 579 P.2d 1351 
(1978).  This requires the testator to include in the 
will “an imperative command to dispose of the prop-
erty for the benefit of another.”  Id.  “[I]f the grantee 
has discretion to use the property for herself the court 
will not find a trust.”  Id.  
 
Milton and Woodard illustrate what sort of 
“imperative command” is necessary.  The will in 
Milton seemingly instructed the policy beneficiary, 
who was also the residuary legatee, to use the life 
insurance proceeds to pay the testator’s final expens-
es:  
 

The above residuary legacy is given in contem-
plation and on the condition that the residuary 
legatee . . . will pay all expenses of the last ill-
ness, funeral expenses, and costs of administra-
tion and other debts of my estate. . . .  It is con-
templated that the funds for the purpose of pay-
ing the above indebtednesses will be derived 
from the proceeds of my life insurance as to 
which the residuary legatee is beneficiary.  

  
48 Wn.2d at 390 (alteration in original).  However, 
the court held that this did not establish a testamen-
tary trust because the language regarding the use of 
the life insurance proceeds was merely precatory.  Id. 
at 393.  Whereas the residuary bequest was made “in 
contemplation and on the condition” that the pro-
ceeds be used to pay the debts, the beneficiary’s 
“right to the proceeds of the insurance policy does 
not come from the will and the will does not purport 
to make his right to the proceeds contingent upon his 
payment of the obligations of the estate.”  Id. at 394.    
 
In contrast, the will in Woodard “specifically re-
quired the [beneficiary to use the] life insurance pro-
ceeds to pay ‘[a]ll just debts, funeral expenses and 
expenses of last illness.’” Woodard, 123 Wn. App. 
at 529.  The court held that this provision established 
a testamentary trust for the payment of those debts, 
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with the life insurance proceeds as its corpus.  
 
Collister’s will, like the will in Woodard, provides 
clear direction regarding the distribution of the life 
insurance proceeds:  

 
Having in mind that I have certain life insur-
ance policies, one in the amount of $25,000.00 
and one in the amount of $60,000.00, I give, 
devise and bequeath the proceeds of said insur-
ance as follows:  
  
A.  The $ 25,000.00 policy proceeds shall go 
unto BARBARA GUPTA and DONNA COL-
LISTER, share and share alike.  In the event 
either should predecease me, then her share 
shall go unto ROCKY FELLER.  

   
CP at 4 (emphasis added).  This language is not 
merely precatory; it clearly directs that the proceeds 
of the $25,000 policy are to be distributed to Donna 
and Gupta, and that it is to be distributed to Feller in 
part if either Donna or Gupta predeceased Collister, 
and in full only if both Donna and Gupta prede-
ceased Collister.  This structure indicates that Collis-
ter believed the life insurance proceeds would be part 
of her estate, to be distributed by her personal repre-
sentative.  Because Feller, Collister’s preferred per-
sonal representative, was entitled to the proceeds 
under the insurance contract, it appears Collister in-
tended that he act as a trustee and distribute those 
proceeds according to her will.  If the proceeds were 
in fact subject to distribution as part of her estate, her 
will properly establishes a testamentary trust over 
them in favor of Donna and Gupta, or in their ab-
sence, Feller.  
 
2. Policy Payable to Personal Representative  
  
We conclude, however, that the life insurance pro-
ceeds were not subject to distribution as part of Col-
lister’s estate, because she did not name Feller as 
beneficiary in his capacity as her personal repre-
sentative.    
 
Collister’s will appointed Feller as Collister’s per-
sonal representative.  However, the insurance policy 
does not indicate that it is payable to Feller only in 
his capacity as Collister’s personal representative—
in fact, it clearly lists his relationship to Collister as 
“friend.”  CP at 19.  The policy predates execution of 
Collister’s will by nearly four years, yet the will does 
not direct him by name to distribute the proceeds.  
Nothing in the record indicates that Collister ever 
informed Feller that he was to benefit only in his 
capacity as personal representative.  In addition, nei-
ther the will nor the policy documents condition Fell-
er’s acceptance of the insurance proceeds on his abil-
ity and willingness to accept the role of personal rep-

resentative. The record therefore reflects that the 
policy was payable to Feller individually, not as Col-
lister’s personal representative. [FN 4: The will spe-
cifically names Feller as a potential legatee of the 
proceeds.  This indicates that Collister believed Fell-
er was not the beneficiary of the policy in his person-
al capacity.  She may have intended to change the 
beneficiary designation to reflect that belief, but the 
record shows neither that she did so nor that she 
attempted to do so.]  
 
Woodard provides a useful counter example.  In that 
case, the beneficiary of the life insurance policy 
drafted the testator’s will and in that will appointed 
herself executor of the estate.  123 Wn. App. at 525.  
The directive in the will was titled, “Instructions to 
my executor: Jacqueline B. Gramlow.”  Id. at 526.  
The will specifically directed Gramlow as executor 
to use the proceeds of the policy to pay the debts of 
the estate.  See Id. at 529.  Thus, the language of the 
will indicated that the testator’s policy was payable 
to Gramlow only in her capacity as executor subject 
to the will’s directive, not in her personal capacity.  
See Id.  Gramlow’s acceptance of the proceeds was 
made contingent upon her payment of the estate’s 
debts, so the proceeds formed the corpus of a testa-
mentary trust.  Cf. Milton, 48 Wn.2d at 394.    
 
Collister’s will lacks such indications of intent to 
designate Feller as beneficiary of the $25,000 policy 
in his capacity as personal representative.  Instead, 
for the reasons just given, the record indicates that 
the policy was payable to Feller individually, not as 
Collister’s personal representative.  
 
Collister’s will fails to establish the corpus of a testa-
mentary trust because it attempts to use the proceeds 
of a life insurance policy payable to Feller in his per-
sonal capacity.  Therefore, Feller is entitled to the 
proceeds of the policy as the lawful beneficiary.  
 
IV.  ATTORNEY FEES  
  
Both parties request an award for reasonable attorney 
fees on appeal.  We decline to award attorney fees to 
either party.    
 
We will award attorney fees to a party entitled by 
law to such an award on appeal.  RAP 18.1.  As both 
parties acknowledge, RCW 11.96A.150 gives an 
appellate court reviewing a probate matter discretion 
to award attorney fees and costs on appeal to “any 
party,” to be paid by any party or from the estate.  
Although we resolve this case in Feller’s favor, we 
reject Feller’s interpretation of the TDNAA and 
credit Donna’s and Gupta’s argument in part.  There-
fore, we decline to award Feller reasonable attorney 
fees.  
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CONCLUSION  
  
Because the life insurance policy was payable to 
Feller in his personal capacity, Collister was not au-
thorized to direct distribution of the proceeds via 
will.  We reverse the trial court’s order and remand 
for proceedings consistent with this opinion.”  

 

 
Much Ado About A House 
Marriage of Cook 
__Wn. App. __ (Div. III, 8/11/16, Unpublished) 
 
Judge signing: Honorable Maryann C. Moreno, Spokane County 
Superior Court.   Attorney for Appellant: Gary R. Stenzel, Spokane.   
Attorneys for Respondent:  Keith E. Briggs and Jason Russell Nel-
son, Spokane.  
 

   The parties’ decree required the family home to be 
immediately listed for sale at a price that reasonably re-
flected the fair market value.   The house had been ap-
praised at $450,000 but was listed at $469,000.  In re-
sponse to an offer for $450,000, the wife refused the 
sale and the husband countered at $455,800, which was 
accepted.   The husband went to court to enforce the sale 
and the wife pleaded for an opportunity to purchase the 
house herself.   A Commissioner granted her request 
unless the husband could better the deal by a set dead-
line.   A judge reversed the ruling and ordered the wife 
to accept the $455,800 offer.  The wife appealed.    
 

“When ruling on a motion for revision, the superior 
court reviews the commissioner's decision based on 
the evidence and issues before the commissioner. In 
re Marriage of Moody, 137 Wn.2d 979, 993, 976 
P.2d 1240 (1999). Where, as here, "the evidence be-
fore the commissioner did not include live testimo-
ny," the superior court's review is de novo. Id. On 
appeal, this court reviews the superior court's ruling, 
not the commissioner's. In re Marriage of Fairchild, 
148 Wn. App. 828,831,207 P.3d 449 (2009).  
 
Both parties allege the other side violated the terms 
of the decree. Ms. Cook claims Mr. Cook accepted a 
counteroffer without consulting her. Mr. Cook argues 
that Ms. Cook never worked with him or the agent in 
good faith. There may well be fault on both sides. In 
the end, we agree with the superior court that the 
parties' decree required both Mr. and Ms. Cook to 
sell the home at a price reasonably close to the fair 
market value of $450,000. Both the original offer and 
the counteroffer met this requirement. Given this 
circumstance, the superior court judge appropriately 
ordered the sale. The ruling is affirmed.” 

 

Property Award Affirmed 
Marriage of Templin & Klavano 
__Wn. App. __ (Div. I, 8/29/16, Unpublished) 
 
Judge signing: Honorable Julie A. Spector, King County Superior 
Court.  Attorney for Appellant: Charles Nelson Berry III, Seattle.  
Attorneys for Respondent:  Catherine Wright Smith, Valerie A. Villa-
cin and Camden Michael Hall, Seattle.  
 

   Following a ten-year marriage, during which the wife 
had been a flight attendant and the husband owned sev-
eral businesses, the parties engaged in a “highly contest-
ed” divorce that culminated in a nine-day trial.   The 
judge awarded property and denied the wife’s request 
for maintenance and attorney fees.   Dissatisfied, she 
appealed, failing to reverse the property award but suc-
ceeding in reversing and remanding the attorney fee rul-
ing.    The husband’s cross appeal was denied.   The fol-
lowing are excerpts from the appellate opinion.  
 

“The factors listed in the statute "are not exclusive," 
and "the economic circumstances of each spouse 
upon dissolution is of paramount concern." In re 
Marriage of Larson, 178 Wn. App. at 138; In re 
Marriage of Harrington, 85 Wn. App. 613, 633, 
935 P.2d 1357 (1997).  The court "is not required to 
place the parties in precisely equal financial posi-
tions . . . ." In re Marriage of Wright, 179 Wn. App. 
at 262. "A just and equitable division 'does not re-
quire mathematical precision, but rather fairness, 
based upon a consideration of all the circumstances 
of the marriage, both past and present, and an evalua-
tion of the future needs of [the] parties.'" In re Mar-
riage of Larson, 178 Wn. App. at 138 (quoting In 
re Marriage of Crosetto, 82 Wn. App. 545, 556, 
918 P.2d 954 (1996)). A trial court abuses its discre-
tion "if the property division creates a patent dispari-
ty in the parties' economic circumstances." In re Mar-
riage of Bverley, 183 Wn. App. 677, 685, 334 P.3d 
108 (2014).   
 
Here, the trial judge considered and applied the statu-
tory factors in its findings of fact. We consider the 
challenges to these findings and the conclusions that 
follow.  
 
Nature and Extent of the Parties' Community Proper-
ty  
 
Templin assigns error to portions of the trial court's 
Finding of Fact 2.8, dealing with community proper-
ty. Among other things, she claims that Klavano un-
dercompensated the marital community. Substantial 
evidence supports the court's finding to the contrary.  
 
"If the management of separate assets consumes a 
more than insignificant amount of labor or time, then 
the community estate is entitled to fair compensation 
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for the labor and effort." 19 Scott J. Horenstein, 
Washington Practice: Family and Community Prop-
erty Law with Forms § 5:2, at 121 (2d ed. 2015).  If 
a spouse owning and working in a separate business 
failed to adequately compensate the community for 
his or her work in the business, courts "must deter-
mine what portion of the value of [the separate busi-
ness] inures to the benefit of the community." Id.  
 
Here, the trial court made no finding whether the 
marital community was unfairly undercompensated 
by Klavano's low W-2 wages. It found that even if it 
"were to find that the marital community was unfair-
ly undercompensated . . ., the court finds that any 
such undercompensation was more than made up by 
[Klavano's] substantial separate property contribu-
tions to the marital community." [FN 44:  The court 
also found that Templin did not provide evidence 
refuting this.]  
 
Substantial evidence supports these findings. First, 
the trial court considered expert opinion testimony 
regarding Klavano's alleged undercompensation of 
the marital community. Klavano's expert compared 
Klavano's situation with that of a Chief Financial 
Officer working full time for a corporation generat-
ing substantial sales. But Klavano works less than 
full time and his company's sales were far less than 
the comparator corporation. The expert further 
opined that even if this comparison showed under-
compensation, it was outweighed by Klavano's sub-
stantial contributions of separate property to the 
community.  
 
Second, although Templin's expert testified about 
Klavano's compensation, Templin's expert did not 
give an opinion whether Klavano's salary was fair or 
reasonable. Moreover, the expert did not opine to 
what Klavano "should have or could have paid him-
self within the marital community."  
 
The trial court was entitled to judge the credibility of 
these witnesses and decide on which evidence to 
rely. We conclude that its findings are supported by 
substantial evidence provided by the expert it chose 
to believe. We reject the argument to the contrary.  
 
Templin also argues that the trial court did not in-
clude as community property patents that Klavano 
developed during the marriage. She specifically ar-
gues that the trial court "should have acknowledged 
the community interest in the patents as part of its 
property division."  
 
Assuming without deciding that the patents are com-
munity property, Klavano testified that they had no 
value. And Templin produced no evidence showing 
any specific value of any patent.  
 

We note that Exhibit 1 to the decree shows that one 
of Klavano's businesses, for which the patent was 
developed, had no value. This suggests that the trial 
court determined that the patents had no value for 
purposes of distribution. There was no error.  
 
Templin argues that her entitlement to a share in the 
community property does not depend on her income 
contributions to the community. She takes issue with 
the trial court's finding stating "[t]here is little evi-
dence that [Templin] contributed any significant in-
come" to meet the marital community expenses.  
 
But this was not the primary basis of the trial court's 
decision on the nature and extent of community 
property. When we consider the court's decision, as a 
whole, we conclude that it explicitly considered the 
statutory factors. Substantial evidence supports its 
findings of fact.  
 
Nature and Extent of the Parties' Separate Property  
 
Templin argues that due to Klavano's "substantial 
separate property, the trial court should have at least 
awarded [Templin] a disproportionate share of the 
community property, a portion of [Klavano's] sepa-
rate property, or both." The extent of his separate 
property alone does not support the result Templin 
seeks. Moreover, the cases she relies on do not sup-
port her argument.  
 
For example, in In re Marriage of Pea, the parties 
were married longer than Templin and Klavano, 17 
Wn. App. 728, 729, 566 P.2d 212 (1977).  The wife 
also had minimal income, education, and earning 
ability and had difficulty reading and speaking Eng-
lish. Id. That is not the case for Templin.  
 
In Lynn v. Lynn, the parties were also married longer 
than Templin and Klavano and had two young chil-
dren. 4 Wn. App. 171, 176, 480 P.2d 789 (1971). 
The wife had an eighth grade education and custody 
of the children. Id. at 176, 178. Again, that is not the 
case here. In In re Marriage of Donovan, 4 Wn. App. 
171, 176, 480 P.2d 789 (1971), the parties were mar-
ried longer than Templin and Klavano, and the wife 
spent most of her efforts caring for the parties' three 
children. 25 Wn. App. 691, 692-93, 612 P.2d 387 
(1980).  Templin is not in the same position.  
 
Parties' Economic Circumstances  
 
Templin argues that the trial court failed to consider 
her and Klavano's economic circumstances in its 
distribution decision. The record shows otherwise.  
 
The court found that Klavano "had substantial sepa-
rate property" when the parties married and that 
Templin "had some separate property." It also found 
that both parties were "in relatively good health" and 
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that Klavano is "semi-retired and no longer receives 
W-2 wages." Klavano also "liv[es] off the income 
from his separate investments, and must use his sepa-
rate capital to meet his living expenses .. . and sepa-
rate financial obligations." Templin does not chal-
lenge these findings of fact. Thus, they are verities 
on appeal. Mueller v. Wells, 185 Wn.2d 1, 9, 367 
P.3d 580 (2016).  
 
The trial court also found that Templin can continue 
to work as a flight attendant and that her alleged back 
injuries "do not affect her present employability and 
prospective earning capacity." More importantly, the 
trial court found that Templin "is fully capable of 
being self-supporting" as a flight attendant and "has 
no financial obligations beyond her monthly living 
expenses and whatever debts she may have incurred 
since separation."  
 
Although Templin assigns error to these findings of 
fact, they demonstrate that the trial court considered 
the parties' economic circumstances. Templin also 
fails to argue what the court failed to consider and 
fails to cite authority stating what else the court 
should have considered.  
 
Pre-Decree Distributions  
 
Templin argues that a total of $132,959 in pre-decree 
distributions were improperly credited to her share of 
the property division. She claims this is so because 
she received and spent these funds prior to entry of 
the dissolution decree. We hold that this crediting 
was not an abuse of discretion.  
 
Templin relies on In re Marriage of White, in which 
Division Two of this court stated that trial courts 
focus on the parties' assets at trial and may not dis-
tribute assets disposed of before trial. 105 Wn. App. 
545, 549, 20 P.3d 481 (2001); see also In re Marriage 
of Kaseburg, 126 Wn. App. 546, 556, 108 P.3d 
1278 (2005).  
  
Here, the judge characterized, in Exhibit 1 to the 
decree, money that Templin received during the par-
ties' separation as "pre-decree distributions." This 
sum included temporary maintenance and was used 
to offset the equalization payment Templin would 
receive.  
 
Templin's reliance on In re Marriage of White to 
argue that the trial court improperly credited these 
pre-decree distributions to her is misplaced. We say 
this in light of In re Marriage of Glorfield, 27 Wn. 
App. 358, 617 P.2d 1051 (1980).   
 
There, Gloria Glorfield made a similar argument 
after the trial court deducted money she received 
during the parties' separation from her property 

award. Id. at 362. Her husband, Ben, had paid her 
maintenance and a sum of money to purchase a vehi-
cle until the final decree was entered. Id.  Division 
Three of this court affirmed the trial court's distribu-
tion, stating "it was [not] manifestly unreasonable for 
the [trial] court to deem these sums an advance by 
[Ben] and deduct them from the property distributed 
to [Gloria]." Id.   
 
Similarly, here the sum the trial court credited to 
Templin's award was also an advance prior to the 
entry of the decree. As the court stated, this was 
money Templin received shortly before and after the 
parties separated as "pre-decree distributions" to be 
"used to offset the equalization payment" to her. This 
sum included temporary maintenance and Klavano's 
separate property money towards automobiles that 
Templin kept for herself. Under Glorfield's reason-
ing, the trial court's distribution was not manifestly 
unreasonable. White, which neither cites nor discuss-
es Glorfield, does not require a different result.  
 
Templin assigns error to various portions of the find-
ings relating to the court's application of the RCW 
26.09.080 factors regarding the property disposition. 
But she fails to argue all of them. We deem those not 
argued to have been abandoned. Kinderace LLC v. 
City of Sammamish, No. 73409-1-1, 2016 WL 
3660798, at *1 n.1 (Wash. Ct. App. July 5, 2016).  
 
In sum, Templin fails in her burden to show that the 
trial court abused its decision in its property distribu-
tion.  
 
MAINTENANCE  
 
Templin next argues that the trial court abused its 
discretion in failing to award her maintenance. Spe-
cifically, Templin claims that back injuries limited 
her ability to work as a full time flight attendant. We 
hold that there was no abuse of discretion in denying 
her maintenance.  
 
RCW 26.09.090 governs spousal maintenance. The 
statute provides that courts may grant maintenance 
after considering all relevant factors including, but 
not limited to: [statute cited] 
 
When deciding whether to award maintenance, trial 
courts must also consider the property distribution. In 
re Marriage of Kile, 186 Wn. App. at 887.  Addi-
tionally, the parties' standard of living during mar-
riage and the parties' post-dissolution economic cir-
cumstances are paramount concerns when consider-
ing maintenance and property awards. In re Marriage 
of Estes, 84 Wn. App. 586, 593, 929 P.2d 500 
(1997).  
  
Financial need is not a prerequisite to a maintenance 
award. In re Marriage of Wright, 179 Wn. App. at 
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269.   This means "[a] spouse's 'demonstrated capaci-
ty of self-support does not automatically preclude an 
award of maintenance.'" In re Marriage of Morrow, 
53 Wn. App. 579, 585, 770 P.2d 197 (1989) (quoting 
In re Marriage of Washburn, 101 Wn.2d 168, 178, 
677 P.2d 152 (1984)).  But "[t]he purpose of spousal 
maintenance is to support a spouse . . . until [he or] 
she is able to earn [his or] her own living or otherwise 
becomes self-supporting." In re Marriage of Luckev, 
73 Wn. App. 201, 209, 868 P.2d 189 (1994).  "The 
only limitation on the amount and duration of mainte-
nance under RCW 26.09.090 is that the award must 
be 'just.' Maintenance is 'a flexible tool' for equalizing 
the parties' standards of living for an 'appropriate pe-
riod of time.'" In re Marriage of Wright, 179 Wn. 
App. at 269 (first quoting In re Marriage of Bulicek, 
59 Wn. App. 630, 633, 800 P.2d 394 (1990); then 
quoting In re Marriage of Washburn, 101 Wn.2d at 
179).  
 
Where "'disparity in earning power and potential is 
great, [courts] must closely examine the maintenance 
award to see whether it is equitable'" in light of the 
parties' post-dissolution economic situations. In re 
Marriage of Mansour, 126 Wn. App. 1, 16, 106 
P.3d 768 (2004) (quoting In re Marriage of Sheffer, 
60 Wn. App. 51, 56, 802 P.2d 817(1990)). 
 
As the statute and case law make clear, whether an 
award of maintenance is required is a discretionary 
determination to be made by the trial court.  
 
Here, the trial court considered the statutory factors 
and acted within its discretion in declining to award 
Templin maintenance.  
 
Financial Resources of the Party Seeking Mainte-
nance  
 
Templin argues that the trial court failed to consider 
her financial resources and inability to meet her needs 
independently. The record shows otherwise.  
 
The trial court found that Templin received both sep-
arate and community property. This is an unchal-
lenged verity on appeal. Mueller, 185 Wn.2d at 9.  
The court further found that Templin "has the ability 
to meet her needs independently to a certain extent 
but not [to] the level she previously enjoyed during 
the course of this 10-year marriage."  
 
Significantly, the court found that Templin continues 
to work as a flight attendant and is "fully capable of 
being self-supporting as she grows closer to retire-
ment age with a higher hourly wage at [her current 
employer] and returning to full-time employment." 
These findings are amply supported by the evidence 
in the record. We reject the contention that the court 
ignored Templin's financial resources.  

Time Necessary to Enable the Party Seeking Mainte-
nance to Find Employment  
 
Templin argues that the trial court "ignored the prac-
tical realities of continued work as a flight attendant." 
She also argues that her "proposed vocational plan 
would have allowed her to continue [working as a 
flight attendant] while also working towards a career 
change." These arguments are unpersuasive.  
 
The trial court found that Templin "needs no addi-
tional time to acquire sufficient education or training" 
and that "[t]he evidence d[id] not support a late in life 
career change."  Although Templin intends to further 
her education and start her own business, the record 
shows that such a career transition is not required by 
Templin's alleged physical limitations as she claims.  
 
Age, Physical and Emotional Condition, and Finan-
cial Obligations of the Party Seeking Maintenance  
 
Templin argues that her age limits her ability to work 
as a flight attendant full time. The record shows oth-
erwise.  
 
The trial court found that Templin is 55 years old, is 
"in good physical and emotional condition," and had 
"no financial obligations beyond her monthly living 
expenses and whatever debts she may have incurred 
since separation." Id at 2466.  Templin assigns error 
to the first part of this finding of fact but does not 
offer argument as to her emotional and physical con-
dition, other than her back injury allegations. We 
need not further consider this latter point. See Dark-
enwald v. Emp't Sec. Dep't. 183 Wn.2d 237, 248, 
350 P.3d 647 (2015); RAP 10.3(a)(6).   
 
The trial court found that Templin "sought no treat-
ment for any alleged back injuries after 1993" and 
that "[h]er earnings after 1993 were not negatively 
affected by any alleged back injuries." Although 
Templin produced a letter from a doctor she visited in 
September 2014 due to back pain, this visit occurred 
over a year after the parties' separation and two 
months before trial began.  
 
The trial court also found that "[n]o medical testimo-
ny was presented at trial to support [Templin's] 
claims of ongoing back issues and that those claims 
negatively affected her ability to continue working." 
The court further found that although Templin's 
"income productivity" decreased after the marriage, 
"whether [Klavano] asked [Templin] to decrease her 
hours or [Templin] chose to decrease her hours . . . 
does not lend credibility to an unsupported claim of 
physical infirmity that prevents her from working full
-time."  
 
Templin does not challenge the trial court's finding 
that she "sought no treatment for any alleged back 
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injuries after 1993" and that "[h]er earnings after 
1993 were not negatively affected by any alleged 
back injuries." Thus, these findings are verities on 
appeal. Mueller, 185 Wn.2d at 9.  Further, any testi-
mony presented as to Templin's back injuries was not 
based on her medical records. Rather, the testimony 
was based on what Templin told the witness and the 
above-mentioned letter from a doctor.  
 
We also note that the trial court determined that 
Templin's claimed expenses were "inflated" and that 
"[l]ittle to no evidence was provided to support the 
inflated monthly expenses." Templin testified that 
she used cash to pay for some of her expenses and 
did not know if she kept receipts. She also testified 
that she did not keep some bills.  
 
The court was entitled to decide that it did not be-
lieve Templin based on her testimony and other evi-
dence in the record. Because this court does "not 
decide the credibility of witnesses or [re]weigh the 
evidence" on appeal, the trial court's assessment that 
Templin's expenses were inflated must stand. AW, 
182 Wn.2d at 711.  
  
We conclude that substantial evidence supports the 
court's findings on this factor.  
 
Standard of Living Established During the Marriage  
 
Templin assigns error to the trial court's finding of 
fact as to the parties' standard of living. There is no 
error.  
 
The trial court found that the parties "enjoyed an 
upper middle class standard of living during [their] 
marriage." The trial court also found that the parties' 
standard of living "d[id] not support [Templin's] ex-
cessive claims for an award of maintenance."  
 
Templin assigns error to this finding of fact, claiming 
that Klavano's business assets will provide him with 
an income that will allow him to enjoy the same 
standard of living that the parties enjoyed during 
their marriage. On the other hand, Templin claims 
that her lower income "will provide her nowhere 
near the parties' standard of living during the mar-
riage." She also claims that the trial court's failure to 
award maintenance leaves Templin "a relative pau-
per."  
 
Hyperbole aside, we are not persuaded that Templin 
is assured of the same standard of living after mar-
riage that she enjoyed during marriage under the 
circumstances of this case.  
 
Marriage Duration  
 
As previously stated, the trial court found that the 

duration of the parties' marriage was 10 years. Given 
this, we reject Templin's attempt to use a later court 
order to undermine this finding. The court entered 
that order almost two months after its findings of 
fact. We previously discussed this order in this opin-
ion and why it has no effect on our analysis.  
 
Ability of Spouse from Whom Maintenance Is 
Sought To Meet His Needs and Financial Obliga-
tions  While Meeting Those of the Spouse Seeking 
Maintenance  
 
Templin argues that Klavano could pay her mainte-
nance and that the court "ignored [his] robust finan-
cial circumstances." Not so.  
 
The trial court found that Klavano is "semi-retired 
and no longer receives W-2 wages." The trial court 
also found that Klavano "liv[es] off the income from 
his separate investments, and must use his separate 
capital to meet his living expenses . . . and separate 
financial obligations." Templin does not challenge 
these findings of fact. Thus, they are verities on ap-
peal. Mueller, 185 Wn.2d at 9.   
 
Ultimately, the trial court found that Templin's rea-
sonable monthly expenses required that Klavano 
provide Templin with half of "his retirement ac-
counts prorated" during the 10 year marriage. This 
finding of fact shows that the trial court considered 
Klavano's ability to meet his financial obligations 
while meeting some of Templin's needs.  
 
Templin also assigns error to portions of the findings 
relating to the court's application of the RCW 
26.09.090 maintenance factors. But she fails to argue 
all of them. To the extent not argued, we deem these 
assignments abandoned. Kinderace LLC, 2016 WL 
3660798, at *1 n.1.   
 
In sum, the trial court explicitly considered and 
properly applied the statutory maintenance factors. 
Although the record indicated a disparity in the par-
ties' earnings, substantial evidence supported the trial 
court's findings. These findings, in turn, support the 
conclusion that no maintenance should be awarded.  
 
The trial court's decision is not manifestly unreasona-
ble.  
 
CROSS APPEAL  
 
Postnuptial Agreement  
 
In his cross appeal, Klavano argues that the trial 
court erred in concluding that the parties' postnuptial 
agreement was unfair and unenforceable. This argu-
ment is without merit.  
 
Postnuptial agreements are agreements spouses enter 
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into during marriage "to define each spouse's proper-
ty rights in the event of death or divorce." Black's 
Law Dictionary 1356 (10th ed. 2014).  These agree-
ments are valid if the spouse seeking enforcement 
fully discloses the amount, character, and value of the 
property involved. In re Marriage of Hadley, 88 
Wn.2d 649, 654, 565 P.2d 790 (1977).   The other 
spouse must also enter into the agreement fully and 
voluntarily, on independent advice, and with full 
knowledge of his or her rights. Id.   
 
Here, the parties executed a postnuptial agreement on 
October 3, 2003, which focused on the home they 
were soon to purchase. The face of the document 
reflects that it was faxed on October 3, 2003, the date 
the parties signed it. It bears at the top of the first 
page the notation "Law Offices." 
 
Templin testified at trial that she was scared and felt 
forced to sign the agreement the same day Klavano 
presented it to her. She also testified that Klavano did 
not give her time to have an attorney look at the 
agreement on her behalf and that she did not under-
stand the ramifications of the agreement.  
 
In contrast, Klavano testified that Templin "was fine" 
with the agreement, "was happy," and could have 
gone to an attorney of her choice. The trial court was 
not required to accept this testimony as credible. It 
clearly rejected this evidence, as it was entitled to do.  
 
Because this court does "not decide the credibility of 
witnesses or [re]weigh the evidence" on appeal, the 
evidence we just discussed constitutes substantial 
evidence supporting the trial court's finding. In re 
Marriage of A.W., 182 Wn.2d at 711.  And that 
finding supports the trial court's conclusion that the 
post-nuptial agreement was invalid.  
 
We note that the agreement states that each party had 
the opportunity to consult with counsel. Presumably, 
this was language inserted into the document by a 
lawyer at the "Law Offices" which faxed the docu-
ment. We doubt this law office was one representing 
Templin's interests, given her testimony that she did 
not understand the ramifications of the agreement. In 
our view, this further supports the trial court's deter-
mination that the agreement was unenforceable under 
the circumstances of this case.  
 
Klavano claims that the trial court erred because the 
agreement makes a fair and reasonable provision for 
Templin. This argument ignores the basic rule that an 
agreement executed under the circumstances of this 
case is not enforceable. It simply does not matter 
whether its provisions are reasonable, an issue we 
need not decide.  
 
 

Community Property  
 
Klavano also argues that the trial court improperly 
characterized certain property as community proper-
ty. He focuses on the court's characterization of the 
family home as community property. He makes a 
similar argument about the $142,173 down payment 
made to refinance the loan to acquire the family 
home. We reject both claims.  
 
"'[A]ll property acquired during marriage is presump-
tively community property, regardless of how title is 
held.'" In re Marriage of Kile, 186 Wn. App. at 876 
(quoting Dean v. Lehman, 143 Wn.2d 12, 19, 18 P.3d 
523 (2001)).  The party challenging an asset's com-
munity property status bears the burden of rebutting 
this presumption, which "'can be overcome only by 
clear and convincing proof" that the property is sepa-
rate property. Id (quoting Dean, 143 Wn.2d at 19-20).  
This standard requires "positive evidence, direct or 
circumstantial, that makes a proposition highly proba-
ble." In re Marriage of Schwarz, 192 Wn. App. 180, 
218, 368 P.3d 173 (2016).  
 
For example, the challenging party may satisfy its 
burden by demonstrating that separate funds were 
used to purchase the property and by tracing these 
funds "'with some degree of particularity.'" Id at 189 
(quoting Berol v. Berol, 37 Wn.2d 380, 382, 223 P.2d 
1055 (1950)).  Thus, the property owner's self-serving 
testimony regarding the allegedly separate property is 
not enough. Id at 218; Berol, 37 Wn.2d at 382. 
 
Here, Klavano made the down payment for the par-
ties' residence from separate funds a few months after 
the parties' marriage. The trial court characterized the 
family home as community property, less Klavano's 
down payment from separate funds. Thereafter, the 
trial court awarded Templin 50 percent of the equity 
remaining after subtracting the debt against the home.  
 
In 2013, the parties refinanced the home, and Kla-
vano paid a $142,173 down payment to refinance the 
loan against the home.  
 
Klavano assigns error to the trial court's characteriza-
tion of the residence as community property, claiming 
it is his separate property. This claim has no merit. 
The home was acquired during the parties' marriage 
and thus is presumptively community property. 
Moreover, the trial court gave Klavano credit for 
traceable separate funds used in the down payment of 
this presumptively community asset.  
 
As for Klavano's assertion concerning the characteri-
zation of his payment for refinancing the property in 
2013, he also fails to show that the property was sep-
arate. The court made the unchallenged factual find-
ing that Klavano made gifts to the community from 
this separate property. The trial court was entitled to 
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decide that these funds fell within the scope of a gift 
to the community. The court's characterization is 
correct.  
 

Klavano cites In re Marriage of Zahm, 138 Wn.2d 
213, 224, 978 P.2d 498 (1999),  to support his argu-
ment, where the supreme court discusses the 
"mortgage rule." The supreme court stated that the 
mortgage rule "is a legal tool used to characterize 
property acquired, using both community and sepa-
rate funds, over a period of time." Id.   
 
That case does not alter the proper analysis. Specifi-
cally, it does not overcome the trial court's unchal-
lenged finding that Klavano generally gifted separate 
property to the community.  
 
Intransigence  
 

Klavano argues that the trial court abused its discre-
tion in failing to award him attorney fees he incurred 
due to alleged intransigence. We hold that he has 
failed in his burden to show the court abused its dis-
cretion in any respect.  
 

A party's intransigence is an equitable basis for 
awarding attorney fees. In re Marriage of Chandola, 
180 Wn.2d at 656.  Courts grant attorney fee awards 
for intransigence when a party engages in "'foot-
dragging' and 'obstruction' ... or simply when one 
party made the trial unduly difficult and increased 
legal costs by his or her actions.'" Id at 657 
(alteration in original) (internal quotation marks 
omitted) (quoting In re Marriage of Katare, 175 
Wn.2d 23, 42, 283 P.3d 546 (2012)).  Intransigence 
may also be shown by "'litigious behavior, bringing 
excessive motions, or discovery abuses.'" In re Mat-
ter of Kelly, 170 Wn. App. 722, 740, 287 P.3d 12 
(2012) (quoting In re Marriage of Wallace, 111 Wn. 
App. 697, 710, 45 P.3d 1131 (2002)). 
 
Additionally, courts consider "'the extent to which 
one spouse's intransigence caused the [other] 
spouse ... to require additional legal services.'"  In re 
Marriage of Williams, 84 Wn. App. 263, 272, 927 
P.2d 679 (1996) (quoting In re Marriage of Crosetto, 
82 Wn. App. at 563). The court can also determine 
whether one party's conduct "appeared to handicap 
[the other party] in any significant way."  Id at 273.  
"'If intransigence is established, [the court] need not 
consider the parties' resources.'"   In re Marriage of 
Larson, 178 Wn. App. at 146 (quoting In re Mar-
riage of Wallace, 111 Wn. App. at 710).   
 
But a highly contested dissolution action, without 
evidence of difficult conduct, does not justify an 
award of fees for intransigence. See In re Marriage of 
Wright, 78 Wn. App. 230, 239, 896 P.2d 735 
(1995).” 

 

Sexual Assault Protection Order 
Roake v. Delman 
__Wn. App. __ (Div. I, 6/13/16) 
 
Judge Signing: Honorable Douglass A. North, King County Superior 
Court.   Attorney for Appellant: Riddhi Mukhopadhyay, Seattle. At-
torneys for Respondent:  Catherine Wright Smith & Ian Christopher 
Cairns, Seattle.   Amicus Curiae on behalf of King County Sexual 
Assault Resource Center:  Laura Jones, Renton.  Amicus Curiae on 
behalf of Legal Voice & NW Justice Project: Janet S. Chung, Leslie 
J. Savina, Kymberly Kathryn Evanson, Seattle.  
  

   Roake petitioned for a Sexual Assault Protection Order 
(SAPO) and obtained a temporary order.  The trial 
judge, however, dismissed the petition upon Delman’s 
submissions and 12 CR (c) motion.    The appellate 
court reversed the ruling and remanded for further pro-
ceedings.  
 

“This case involves interpretation of the SAPO Act, 
Ch. 7.90 RCW. We review questions of statutory 
interpretation de novo. Pham v. Corbett, 187 Wn. 
App. 816, 831, 351 P.3d 214 (2015) (citing State v. 
Wentz, 149 Wn.2d 342, 346, 68 P.3d 282 (2003)). 
In interpreting statutes, our aim is to discern and im-
plement the Legislature's intent. Lake v. Woodcreek 
Homeowners Ass'n, 169 Wn.2d 516, 526, 243 P.3d 
1283 (2010) (citing Arborwood Idaho, LLC v. City 
of Kennewick, 151 Wn.2d 359, 367, 89 P.3d 217 
(2004)). We begin with the plain meaning of the stat-
ute. Id. We may discern the statute's plain meaning 
from "'the language at issue, the context of the statute 
in which that provision is found, related provisions, 
and the statutory scheme as a whole.'" Id. (quoting 
State v. Engel, 166 Wn.2d 572, 578, 210 P.3d 1007 
(2009)). Where the plain meaning is unambiguous, 
we "'will not construe the statute otherwise.'" State v. 
J.P., 149 Wn.2d 444, 450, 69 P.3d 318 (2003) 
(quoting State v. Wilson, 125 Wn.2d 212, 217, 883 
P.2d 320 (1994)).  
 
In construing a statute, all the statutory language 
must be given effect, "'with no portion rendered 
meaningless or superfluous.'" J.P., 149 Wn.2d at 450 
(quoting Davis v. Dep't of Licensing, 137 Wn. 2d 
957, 963, 977 P.2d 554 (1999)). Just as we cannot 
delete words, "we 'must not add words where the 
legislature has chosen not to include them.'" Lake, 
169 Wn.2d at 526 (quoting Rest. Dev.. Inc.. v. 
Cananwill, Inc., 150 Wn.2d 674, 682, 80 P.3d 598 
(2003)). We must assume that "'the legislature means 
exactly what it says.'" Davis, 137 Wn.2d at 963-64 
(quoting State v. McCraw, 127 Wn.2d 281, 288, 898 
P.2d 838 (1995)).  
 
The SAPO Act establishes a special proceeding for a 
victim of sexual assault to obtain a civil protection 
order. RCW 7.90.005. The Act includes a legislative 
declaration recognizing that sexual assault "inflicts 

Cases In Brief (continued from page 35) 

(continued on page 37) 

PAGE 36 WASHINGTON FAMILY LAW REPORTER 



PAGE 37 VOLUME 35, NOS .  4-6 

humiliation, degradation, and terror on victims." 
RCW 7.90.005. The declaration acknowledges that a 
victim of sexual assault may not receive relief from 
the criminal justice system and may not qualify for 
protection under other types of civil orders. RCW 
7.90.005. The SAPO Act specifically applies to vic-
tims who have experienced a single incident of non-
consensual sexual conduct. RCW 7.90.030(1)(a).  
 
To seek a protection order under the SAPO Act, a 
victim of sexual assault files a petition with the court. 
RCW 7.90.040(1). Upon receipt of the petition, the 
court must order a full hearing to be held within four-
teen days. RCW 7.90.050. The SAPO Act creates a 
mechanism for the petitioner to receive an ex parte 
temporary protection order valid until the contested 
hearing. RCW 7.90.110(1), .120(1). If the petitioner 
prevails at the hearing, the Act requires the court to 
grant a final protection order valid for up to two 
years. RCW 7.90.120(2). At issue are the SAPO Act's 
requirements for a petition, an ex parte temporary 
protection order, and a final protection order.  
 
The SAPO Petition  
 
Chapter 7.90.020 RCW addresses the SAPO petition. 
The statute states in relevant part:  
 

A petition for relief shall allege the existence of 
nonconsensual sexual conduct or nonconsensual 
sexual penetration, and shall be accompanied by 
an affidavit made under oath stating the specific 
statements or actions made at the same time of 
the sexual assault or subsequently thereafter, 
which give rise to a reasonable fear of future 
dangerous acts, for which relief is sought.  

 
RCW 7.90.020(1) (emphasis added).  
 
The plain language of the statute indicates that a 
SAPO petition must contain two substantive allega-
tions: (1) "the existence of nonconsensual sexual con-
duct or nonconsensual sexual penetration" and (2) a 
statement of the "specific statements or ac-
tions...which give rise to a reasonable fear of future 
dangerous acts." The clauses are joined by the word 
"and," indicating that both allegations must be includ-
ed in the petition.  
 
Roake argues that sexual assault reasonably causes 
the victim to fear the offender. She thus asserts that, if 
a petition alleges that a sexual assault occurred and 
states that the petitioner fears the respondent, it satis-
fies RCW 7.90.020. Friends of the court King County 
Sexual Assault Resource Center, Washington Coali-
tion of Sexual Assault Programs, Legal Voice, North-
west Justice Project, and Pacifica Law Group support 
this position.  
 

The amicus briefs point to research indicating that 
sexual assault shatters a victim's sense of safety. The 
vast majority of survivors experience fear and anxiety 
after a sexual assault, and many survivors experience 
post-traumatic stress disorder. Amici argue that a 
sexual assault in itself is sufficient to give rise to a 
reasonable fear of future dangerous acts by the perpe-
trator.  
 
We do not minimize the trauma that sexual assault 
leaves in its wake or dispute that a survivor may rea-
sonably fear the person who assaulted her based on 
the assault alone. But the plain language of RCW 
7.90.020 requires that a SAPO petition allege that 
nonconsensual sexual contact occurred and state "the 
specific statements or actions made at the same time 
of the sexual assault or subsequently thereafter, which 
give rise to a reasonable fear of future dangerous acts. 
. . ." RCW 7.90.020(1). The "specific statements or 
actions" must be separate from the sexual assault it-
self, because the requirement would otherwise be 
redundant. We must construe statutes so that "'no 
portion is rendered meaningless or superfluous.'" J.P., 
149 Wn.2d at 450 (quoting Davis, 137 Wn.2d at 963).  
 
The language of RCW 7.90.020 is susceptible to only 
one reasonable reading. Where the plain language is 
unambiguous, we "will not construe the statute other-
wise." JJV, 149 Wn.2d at 450. We conclude that 
RCW 7.90.020(1) has two elements. A petition for a 
protection order under the SAPO Act must include 
both (1) an allegation that a sexual assault occurred 
and (2) the specific statements or actions, other than 
the assault itself, that cause the petitioner to reasona-
bly fear future dangerous acts from the respondent.  
 
The phrase "future dangerous acts" is not defined in 
the SAPO Act. Roake argues that the phrase should 
be interpreted broadly because any future interaction 
with the offender poses a danger to the psychological 
well-being of a survivor of sexual assault. Appellant's 
Brief at 40-41. We need not interpret "future danger-
ous acts" here. But we note that even if any future 
interaction with the respondent poses a danger, a peti-
tioner must nevertheless allege some specific state-
ment or action that gives rise to a reasonable fear of 
that danger.  
 
The Temporary and Final Protection Orders  
 
We next consider the requirements for a temporary 
and a final protection order under the SAPO Act. 
Chapter 7.90.090 RCW addresses a petitioner's bur-
den of proof. The statute makes the issuance of a pro-
tection order mandatory if the petitioner establishes 
that a sexual assault occurred and meets the require-
ments of a referenced statute:  
 

If the court finds by a preponderance of the evi-
dence that the petitioner has been a victim of 
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nonconsensual sexual conduct or nonconsensu-
al sexual penetration by the respondent, the 
court shall issue a sexual assault protection or-
der; provided that the petitioner must also satis-
fy the requirements of RCW 7.90.110 for ex 
parte temporary orders or RCW 7.90.120 for 
final orders.  

 
RCW 7.90.090(1)(a).  
 
Both referenced statutes concern notice require-
ments. The first, RCW 7.90.110, addresses an ex 
parte temporary order. It requires the petitioner to 
establish that a sexual assault occurred and to show 
that there is good cause to grant a temporary order 
despite any lack of service or notice:  
 

(1) An ex parte temporary sexual assault pro-
tection order shall issue if the petitioner satis-
fies the requirements of this subsection by a 
preponderance of the evidence. The petitioner 
shall establish that: (a) The petitioner has been 
a victim of nonconsensual sexual conduct or 
nonconsensual sexual penetration by the re-
spondent; and (b) There is good cause to grant 
the remedy, regardless of the lack of prior ser-
vice of process or of notice upon the respond-
ent, because the harm which that remedy is 
intended to prevent would be likely to occur if 
the respondent were given any prior notice, or 
greater notice than was actually given, of the 
petitioner's efforts to obtain judicial relief.  

 
RCW 7.90.110(1).  
 
The second referenced statute, RCW 7.90.120, ad-
dresses the notice requirements for a full hearing:  
 

A full hearing, as provided in this chapter, shall 
be set for not later than fourteen days from the 
issuance of the temporary order...Except as 
provided in RCW 7.90.050, 7.90.052, or 
7.90.053, the respondent shall be personally 
served with a copy of the ex parte temporary 
sexual assault protection order along with a 
copy of the petition and notice of the date set 
for the hearing.  

 
RCW7.90.120(1)(a).  
 
We see no ambiguity in the burden of proof statute, 
RCW 7.90.090. And neither party argues that the 
statute is ambiguous. The plain language of the stat-
ute directs the court to issue a protection order if the 
petitioner proves by preponderance of the evidence 
that the sexual assault occurred and shows that she 
satisfied the Act's notice requirements. Notably, 
RCW 7.90.090 does not require that a petitioner 
prove each of the allegations that must be included in 
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a SAPO petition.  
 
As discussed, a SAPO petition must allege both (1) 
that a sexual assault occurred, and (2) the existence 
of specific statements or actions that give rise to a 
reasonable fear that the respondent will perpetrate 
future dangerous acts. RCW 7.90.020. But a peti-
tioner is not required to prove the second allegation. 
At the hearing, a petitioner only has the burden to 
prove that a sexual assault occurred. RCW 7.90.090
(1)(a). If the petitioner proves this allegation by a 
preponderance of the evidence and shows that he or 
she met the procedural requirements specific to a 
temporary or a final order, the court "shall issue" a 
protection order. RCW 7.90.090(1)(a).  
 
Delman argues that a petitioner must logically prove 
the same allegations that must be asserted in the 
petition. He asserts that a requirement to prove 
"specific statements or actions that give rise to a 
reasonable fear of future dangerous acts" may be 
inferred from RCW 7.90.110(1)(b). Delman is mis-
taken.  
 
RCW 7.90.110(1)(b) provides that a petitioner may 
obtain an ex parte temporary protection order if he 
or she shows "good cause to grant the reme-
dy...because the harm which that remedy is intended 
to prevent would be likely to occur if the respondent 
were given any prior notice, or greater notice than 
was actually given, of the petitioner's efforts to ob-
tain judicial relief." RCW 7.90.110(1)(b). The stat-
ute addresses a petitioner's obligation to give notice 
to the respondent. To obtain a temporary order with-
out providing that notice, a petitioner must show 
"good cause." The statute requires the petitioner to 
show that the "harm" which the protection order is 
intended to prevent would be likely to occur if the 
respondent were given notice. The statute does not 
require or create an inference that a petitioner must 
prove "specific statements or actions that give rise 
to a reasonable fear of future dangerous acts." And 
RCW 7.90.110 expressly applies only to a tempo-
rary protection order. There is no basis to infer that 
it has any application to a final protection order.  
 
Delman also argues that it is absurd to read the Act 
as setting a lower burden to obtain a final protection 
order than for a petition or a temporary protection 
order. Delman asserts that by including "specific 
statements or actions that give rise to a reasonable 
fear of future dangerous acts" as a petition require-
ment in RCW 7.90.020, the Legislature implicitly 
included it as an allegation that must be proven un-
der RCW 7.90.090. Thus, Delman asks us to read 
this allegation into RCW 7.90.090 in order to recon-
cile the inconsistency between the requirements for 
a SAPO petition and the showing necessary to issue 
a SAPO.  [FN 2:  However, an equal argument 
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could be made to reconcile the inconsistency by 
removing the requirement of "specific statements 
or actions" from RCW 7.90.020. Arguably, this 
would be consistent with RCW 7.90.040(1), which 
mentions only an allegation of sexual assault as 
required in a SAPO petition.]  
 
But our role is "'to interpret the statute as enacted,'" 
not to add words or subtract them. Woods v. Kit-
titas County, 162 Wn.2d 597, 614, 174 P.3d 25 
(2007) (quoting Skagit Surveyors and Engineers, 
LLC v. Friends of Skagit County, 135 Wn.2d 
542, 567, 958 P.2d 962 (1998)). "Just as we 
'cannot add words or clauses to an unambiguous 
statute when the legislature has chosen not to in-
clude that language,' we may not delete language 
from an unambiguous statute." JP, 149 Wn.2d at 
450 (quoting State v. Delgado, 148 Wn.2d 723, 
727, 63 P.3d 792 (2003)). When a statute is clear 
on its face, we must decline to change it even if we 
"believe the Legislature intended something else 
but did not adequately express it." Kilian v. Atkin-
son, 147 Wn.2d 16, 21, 50 P.3d 638 (2002) 
(quoting Wash. State Coalition for the Homeless v. 
Dep't of Soc. & Health Servs., 133 Wn.2d 894, 
904, 949 P.2d 1291 (1997)).  
 
We conclude that the SAPO Act, by its plain lan-
guage, requires that a petition include an allegation 
that the respondent made specific statements or 
actions giving rise to a reasonable fear of future 
dangerous acts. However, the Act does not require 
that a petitioner prove this allegation to obtain a 
protection order. The SAPO Act is clear that at a 
full hearing for a final protection order, the peti-
tioner has the burden to prove by a preponderance 
of the evidence that a sexual assault occurred. The 
petitioner must also show that she has satisfied the 
Act's notice requirement. If the petitioner meets 
this burden, the court "shall issue" a final protec-
tion order.  
 
The Motion for Judgment on the Pleadings Under 
CR 12(c)  
 
We next consider whether the trial court erred in 
dismissing Roake's SAPO petition in response to 
Delman's motion for judgment on the pleadings 
under CR 12(c). Delman contends that the trial 
court properly granted his CR 12(c) motion based 
on both Roake's petition and all of the evidence in 
the record. Roake argues that the trial court's order 
should be reversed because the proceedings did not 
meet the requirements of CR 12(c) or CR 56 and 
were therefore irregular.  
 
This court reviews a dismissal under CR 12(c) or 
CR 56 de novo. Didlake v. Washington State, 186 

Wn. App. 417, 422, 345 P.3d 43, review denied. 
184 Wn.2d 417 (2015). The civil rules apply to 
special proceedings except where they are incon-
sistent with statutory requirements specific to the 
special proceeding. CR 81(a); Christensen v. Ells-
worth, 162 Wn.2d 365, 374-76, 173 P.3d 228 
(2007). CR 12(c) provides that "[a]fter the plead-
ings are closed but within such time as not to de-
lay the trial, any party may move for judgment on 
the pleadings." But when matters outside the 
pleadings are considered the motion may no long-
er be treated as a motion for judgment on the 
pleadings and must be treated as a motion for 
summary judgment:  
 

If, on a motion for judgment on the plead-
ings, matters outside the pleadings are pre-
sented to and not excluded by the court, the 
motion shall be treated as one for summary 
judgment and disposed of as provided in 
rule 56, and all parties shall be given reason-
able opportunity to present all material made 
pertinent to such a motion by rule 56.  

 
CR 12(c).  
 
In this case, matters outside the pleadings were 
presented to and not excluded by the court. Along 
with his motion, Delman attached several declara-
tions, evidence of a University of Washington 
student conduct hearing, and an article concern-
ing unfounded investigations into child sex abuse. 
At the hearing, Delman argued that his motion 
should be granted based on Roake's petition, the 
transcript of the ex parte hearing, and the declara-
tions she submitted. The court considered each of 
these items. The motion must therefore be evalu-
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ated as a motion for summary judgment under 
CR 56.  
 
Under CR 56(c), a motion for summary judg-
ment "shall be filed and served not later than 28 
calendar days before the hearing." CR 56(c). 
And a hearing on a motion for summary judg-
ment shall be heard "more than 14 calendar days 
before the date set for trial." Id. These require-
ments are inconsistent with the SAPO Act, un-
der which the court must order the full hearing 
to be held within fourteen days of receipt of the 
petition. RCW 7.90.050.  
 
Accordingly, we conclude that CR 56 does not 
apply and that Delman's motion was not proper-
ly before the court. [FN 3: We express no opin-
ion on whether a timely CR 12(c) motion would 
have been proper in the context of a SAPO pro-
ceeding.] 
 
Furthermore, even if Delman's motion was 
properly before the court, it was improperly 
granted. To survive a motion for summary judg-
ment, a plaintiff must produce evidence that 
raises a question of material fact as to each ele-
ment that must be proved. Young v. Key Phar-
maceuticals. Inc., 112 Wn.2d 216, 225, 770 
P.2d 182 (1989) (citing Celotex Corp. v. Catrett, 
477 U.S. 317, 322, 106 S.Ct. 2548, 91 LEd.2d 
265 (1986)).  
 
Delman requested dismissal arguing that Roake 
had failed to prove specific statements or ac-
tions giving rise to a reasonable fear of future 
dangerous acts. The trial court's order dismiss-
ing Roake's petition states that she "failed to 
establish that she had any reasonable fear of 
future dangerous acts from the Respondent." CP 
at 98. But as discussed above, the SAPO Act 
does not require a petitioner to prove the 
"specific statements or actions" allegation. The 
only substantive allegation Roake had to prove 

was that a sexual assault occurred. The record 
before the trial court raised a question of material 
fact as to that issue.  
 
The trial court also indicated that it granted 
Delman's motion because "the temporary order 
was invalid." CP at 98. But the SAPO Act pro-
vides no basis for considering the validity of the 
temporary order in determining whether to grant 
a final protection order. Under RCW 7.90.090, 
the petitioner has the burden to prove that a sexu-
al assault occurred and that she met the procedur-
al requirements specific to a final order. RCW 
7.90.090(1); RCW 7.90.120. The validity of the 
ex parte temporary order is irrelevant to this de-
termination. The trial court erred in considering 
the validity of the ex parte order in determining 
whether to grant a final protection order under 
the SAPO Act.  
 
Delman's motion to dismiss was not properly 
before the trial court and the trial court granted 
that motion based on an erroneous reading of the 
SAPO Act. We accordingly reverse and remand 
for further proceedings. We do not reach Roake's 
further arguments that the trial court erred in con-
sidering the timing of her petition and in denying 
her a full hearing.    Reverse and remand.” 

 

 

WSBA UPDATE 

   At the September 2016 meeting, the WSBA Board 
of Governors set the annual lawyer license fees for 
fiscal years 2018 through 2020 at $449, $453 and 
$458, respectively.  Also, LPOs and LLLTs are now 
WSBA members with full voting rights along with 
WSBA’s active lawyer members.   Three new Gov-
ernor positions have been created, one of which will 
be  an active LPO or LLLT, and two Governors will 
be members of the general public who have never 
been licensed as lawyers, LPOs or LLLTs . 
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